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Introduction 
Over the past half-century, the Cayman Islands (collectively known locally as “Cayman”) has become a 
leading global financial hub. Beginning with a common law-based legal system that offers exceptional 
protection to investors, the Cayman government adopted specialised, proportionate, internationally 
compliant regulatory systems governing collective investment vehicles, insurance captives, and other 
financial entities. Over time, local and international law and accounting firms grew and attracted talent, 
creating a self-reinforcing cluster of expertise and investment.  

Unfortunately, Cayman’s role as a hub for international finance has been broadly misconstrued by the 
media and policymakers in many other jurisdictions. As a result, Cayman now faces intense scrutiny and 
is being pressured to change its systems. In the wake of the economic devastation wrought by COVID-
19, nations around the world are looking for ways to address massive budget deficits, so there is likely to 
be further pressure to raise taxes and address perceived threats to existing fiscal revenue streams. 

This paper sets out to explain in a clear and straightforward way why entities, and in particular collective 
investment vehicles (CIVs) and multinational enterprises (MNEs), choose to domicile in Cayman, what 
advantages this generates to the EU and other jurisdictions, while preserving other jurisdictions’ taxing 
rights, and why it would not be in the interests of those jurisdictions to try to force Cayman to change its 
systems radically. 

The paper is organised as follows: 

Section 1 discusses how Cayman became a domicile of choice for CIVs and MNEs. It emphasises the role 
of Cayman’s excellent governance, legal system based on English common law, specialized legislation 
and courts, global expertise, true tax neutrality, effective infrastructure, and proximity to the U.S. It 
concludes by observing that in combination these factors make Cayman a global financial hub that is a 
cost-effective jurisdiction in which to establish entities, including CIVs and MNEs. 

Section 2 describes the types and number of CIVs operating in Cayman, the legislation governing them 
and the benefits they offer to onshore jurisdictions. It also discusses, as an example of such a CIV, a 
multi-billion dollar fund domiciled in Cayman that pools capital from numerous jurisdictions in order to 
invest in infrastructure around the world, including major investments in ports, toll roads, airports and 
water in the EU. 

Section 3 asks whether Cayman facilitates tax avoidance by MNEs operating in Cayman and discusses 
the rules established to deter profit and debt shifting. Specifically, it discusses rules relating to 
controlled foreign corporations, related-party debt structures, transfer pricing, and corporate 
redomiciling.  

Section 4 considers the reasons MNEs establish Cayman-resident entities and discusses the implications 
for other jurisdictions. It challenges the preconception that MNEs use Cayman-resident entities for tax 
avoidance, highlighting several examples of companies that have been accused of such behaviour and 
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pointing out that those companies actually pay significant amounts of tax in the countries in which they 
operate. 

Section 5 assesses the broader effects of Cayman-domiciled MNEs on tax receipts in the EU and other 
OECD jurisdictions. It uses data and evidence from scholarly studies to show that, contrary to the 
conventional wisdom, there is no evidence that Cayman-domiciled MNEs adversely affect EU tax 
receipts. 

Section 6 compares mechanisms for achieving tax neutrality in the EU and Cayman. Drawing on 
evidence from a recent study by Oxford Economics, it shows that whereas Cayman facilitates true tax 
neutrality for all entities at minimal cost, EU jurisdictions are at best able only to facilitate a facsimile of 
tax neutrality through the use of special structures and double taxation treaties; moreover, these special 
structures are highly limiting and come with additional costs. 

Section 7 assesses the effects of investments made in less-developed countries using Cayman-resident 
entities. Drawing on studies from the Overseas Development Institute and UNCTAD, among others, it 
shows that Cayman and other tax-neutral financial centres facilitate trillions of dollars of investment in 
less developed countries, thereby contributing to economic growth and additional tax receipts in those 
countries. 

Section 8 discusses what the effect would be of limiting the ability of investors to make investments 
through Cayman-based entities and offers some concluding remarks.  
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1. How Cayman Became a Domicile of Choice for CIVs and MNEs 
The Cayman Islands are three small islands in the western Caribbean Sea, about 730 kilometres south of 
Miami. From the mid-19th century until the late 1950s, Cayman’s economy consisted of subsistence 
agriculture supplemented by remittances from seamen.1 That began to change with the enactment of a 
new constitution in 1959, which gave the islands more autonomy, enabling it to enact its own laws and 
regulations.  Cayman was governed as a dependency of the Crown Colony of Jamaica until 1962, when 
Jamaica opted for independence and Cayman chose to become a British Overseas Territory.  

Starting with the passage of the Companies Law in 1960, Cayman developed a set of laws and 
regulations that, over the ensuing decades, enabled it to attract capital and talent with the result that it 
is now considered among the world’s foremost specialist international financial centres and the top 
rated financial centre in Latin America and the Caribbean.2 This section discusses the main factors that 
underpin Cayman’s role as a domicile for CIVs and MNEs. 

1.1 Good Governance 

Research by renowned tax economists Dhammika Dharmapala and James Hines has shown that the 
ability of a jurisdiction to become a low tax financial centre is conditional on that jurisdiction having high 
levels of “governance” as measured by factors such as “voice and accountability”, “political stability”, 
“government effectiveness”, “rule of law”, and “control of corruption.”3 Using a composite index for 
“governance” based on these factors, derived from the World Bank Governance Indicators,4 the authors 
find that low-tax financial centres have a mean governance index of about 0.73, which is almost one 
standard deviation higher than that for other jurisdictions (-0.13). This leads Dharmapala and Hines to 
make an important but much overlooked point:  

“[T]he interpretation of tax havens as vendors of tax avoidance services appears largely 
inconsistent with the evidence … [Being a vendor of tax avoidance services would involve] tax 
havens receiving fees from taxpayers in return for assistance in avoiding home country taxes. 
Since adherence to existing laws and treaty obligations would otherwise prevent this type of 
behavior, it would require the complicity of corrupt government officials in tax havens. In fact, 
tax havens appear not to have corrupt governments, but, on the contrary, governments that 
score very well on measures of corruption and other indicators of governance quality.” 

Note that while Dharmapala and Hines refer to “tax havens,” their definition of that term is really closer 
to “low tax financial centre” than to the more pejorative use that has become popular. Notably, 
Dharmapala and Hines include on their list of “tax havens” Hong Kong, Ireland, Luxembourg, Singapore 
and Switzerland, which were not on the OECD’s list of “tax havens” at the time their paper was written. 
Meanwhile, they exclude countries such as Mauritius and the Seychelles that were on the OECD’s list.  

 
1 Tony Freyer & Andrew P. Morriss, Creating Cayman as an Offshore Financial Center: Structure & Strategy since 
1960, 45 Ariz. St. L.J. 1297 (2013). Available at: https://scholarship.law.tamu.edu/facscholar/23 
2 Z/Yen, The Global Financial Centers Index 27, London: Z/Yen, March 2020. 
https://www.longfinance.net/media/documents/GFCI_27_Full_Report_2020.03.26_v1.1_.pdf 
3 Dhammika Dharmapala & James Hines, "Which Countries Have Become Tax Havens?," 93 Journal of Public 
Economics 1058 (2009). 
4 See: https://info.worldbank.org/governance/wgi/ 

https://scholarship.law.tamu.edu/facscholar/23
https://www.longfinance.net/media/documents/GFCI_27_Full_Report_2020.03.26_v1.1_.pdf
https://info.worldbank.org/governance/wgi/
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Given the widespread pejorative use of the term “tax haven” and general confusion regarding the 
meaning of the term, this paper eschews its use and, in line with the OECD, asserts with utmost 
confidence that Cayman is not an uncooperative tax haven. Indeed, as documented extensively in this 
paper, Cayman does not harm the ability of other jurisdictions to raise taxes. 

Dharmapala and Hines’ findings fit Cayman’s history of good governance, which dates back at least to 
the establishment of its first modern constitution in 1959. While there have from time to time no doubt 
been some bad actors using Cayman to achieve nefarious ends, as has been the case in practically every 
jurisdiction in the world, Cayman has assiduously sought to develop laws and regulations that limit 
opportunities for fraud, corruption and other forms of malfeasance both domestically and with respect 
to the many other jurisdictions in which counterparties operate.  

As can be seen in Figure 1.1, Cayman ranks in the top quartile of all countries on every World Bank 
metric of governance except “voice and accountability,” where it ranks just outside the top third. These 
governance metrics, which are the same as those used by Dharmapala and Hines, are drawn from “over 
30 existing data sources that report the views and experiences of citizens, entrepreneurs, and experts in 
the public, private and NGO sectors from around the world, on the quality of various aspects of 
governance.”5 The World Bank describes the indicators as follows: 

“Control of Corruption captures perceptions of the extent to which public power is exercised for 
private gain, including both petty and grand forms of corruption, as well as "capture" of the 
state by elites and private interests. 

Rule of Law captures perceptions of the extent to which agents have confidence in and abide by 
the rules of society, and in particular the quality of contract enforcement, property rights, the 
police, and the courts, as well as the likelihood of crime and violence. 

Regulatory Quality captures perceptions of the ability of the government to formulate and 
implement sound policies and regulations that permit and promote private sector development. 

Government Effectiveness captures perceptions of the quality of public services, the quality of 
the civil service and the degree of its independence from political pressures, the quality of policy 
formulation and implementation, and the credibility of the government's commitment to such 
policies. 

Political Stability and Absence of Violence/Terrorism measures perceptions of the likelihood of 
political instability and/or politically-motivated violence, including terrorism. 

 
5 According to the World Bank (https://info.worldbank.org/governance/wgi/), “The WGI draw on four different 
types of source data: 

• Surveys of households and firms, including the Afrobarometer surveys, Gallup World Poll, and Global 
Competitiveness Report survey, 

• Commercial business information providers, including the Economist Intelligence Unit, IHS Markit, Political Risk 
Services, 

• Non-governmental organizations, including Global Integrity, Freedom House, Reporters Without Borders, and 

• Public sector organizations, including the CPIA assessments of World Bank and regional development banks, the 
EBRD Transition Report, French Ministry of Finance Institutional Profiles Database.” 

https://info.worldbank.org/governance/wgi/
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Voice and Accountability captures perceptions of the extent to which a country's citizens are 
able to participate in selecting their government, as well as freedom of expression, freedom of 
association, and a free media.”6 

 

Figure 1.1: Governance Indicators for Cayman (percentile rank relative to all countries)7 

 
Source: World Bank Governance Indicators: https://info.worldbank.org/governance/wgi/ 

Over the past two decades, as part of its commitment to good governance, Cayman has implemented 
globally agreed standards to address tax fraud, money laundering, terrorist financing and proliferation 
financing —and has worked with other likeminded jurisdictions to assist in the development of those 
standards. In 1996, it passed the Proceeds of Criminal Conduct Law, which along with associated 
regulations was one of the first comprehensive anti-money laundering laws in the region. In addition, 
Cayman has implemented the OECD’s Base Erosion and Profit Sharing (BEPS) minimum standards (which 
are discussed in more detail in section 5). 

Cayman has largely implemented the Financial Action Task Force (FATF) recommendations and 
participates in the Caribbean FATF (CFATF), the aim of which is to combat money laundering and 
terrorist financing. In its most recent Mutual Evaluation Report, the CFATF concluded that 

“The Cayman Islands has a high level of commitment to ensuring their AML/CFT framework is 
robust and capable of safeguarding the integrity of the jurisdiction’s financial sector. The 

 
6 Definitions given in links on this page: https://info.worldbank.org/governance/wgi/Home/Documents 
7 Data are averages for 2010-2018 calculated from https://info.worldbank.org/governance/wgi/. 
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jurisdiction’s AML/CFT regime is complemented by a well-developed legal and institutional 
framework.”8 

Contrary to the popularly held view that banks in Cayman are used by criminals to hide money, all banks 
in Cayman are licensed and regulated by the Cayman Islands Monetary Authority (CIMA), which applies 
standards that are consistent with the international supervisory standards articulated by the Basel 
Committee on Banking Supervision and other international bodies.9 In its most recent Mutual Evaluation 
Report on Cayman, the CFATF noted that “CIMA has sound controls in place to prevent criminals and 
their associates from entering the market as owners or holders of a significant management function of 
licensed FIs[financial intermediaries] and TCPSs [trust and company service providers], via the 
application of a fit and proper test on persons performing a controlled function.”10 Meanwhile, the 
verification requirements for opening a bank account in Cayman are far more rigorous than in most 
other jurisdictions.11 

Beneficial ownership information collected under Cayman’s AML regime has long been available to 
CIMA. In 2017, Cayman established a world class verified beneficial ownership registry for companies 
established in the Islands.  That means the ultimate beneficial owners of all pertinent companies 
registered in Cayman are available to the authorities in the jurisdiction.12 This enables Cayman’s 
authorities effectively and quickly to identify beneficial owners who are subjects of appropriate legal 
investigations by authorities in other jurisdictions, whether in relation to possible tax evasion or another 
crime, such as money laundering or terrorist financing. This was recognized in the CFATF Mutual 
Evaluation report, which noted that: 

“The jurisdiction has recently strengthened its AML/CFT legislative regime to promote 
transparency of beneficial ownership information through its centralised beneficial ownership 
platform which allows immediate access to the information by the FRA [Financial Reporting 
Authority], and timely access by other relevant competent authorities.”13 

While the report found some deficiencies, these were relatively minor.14 

 
8 CFATF, Anti-money laundering and counter-terrorist financing measures. Cayman Islands Mutual Evaluation  
Report, GAFI/CFATF, March 2019, at 5. https://www.fatf-gafi.org/media/fatf/documents/reports/mer-fsrb/CFATF-
Cayman-Islands-Mutual-Evaluation.pdf  
9 https://www.cima.ky/banking-services 
10 CFATF report, supra note 8, at 126. 
11 As an example, here is the list of requirements for opening a personal account with Butterfield: 
https://www.ky.butterfieldgroup.com/Personal/Everyday_Banking/Accounts/Pages/opening_account_requiremen
ts.aspx; and here are the requirements for opening a corporate account: 
https://www.ky.butterfieldgroup.com/Business_Corporate/Business_Banking/Accounts/Pages/Account-Opening-
Requirements.aspx 
12 Beneficial owner is defined as the person who either owns at least 25% of the company, controls at least 25% of 
the company’s voting rights, has the right to appoint a majority of the company’s directors or managers, or in the 
alternative has the absolute right to exercise significant influence or control over the company. There are some 
exceptions, including companies that are investment vehicles that are licensed or regulated by the Cayman Islands 
Monetary Authority (CIMA). 
13 CFATF, supra note 8 at 7. 
14 Ibid. at 9. 

https://www.fatf-gafi.org/media/fatf/documents/reports/mer-fsrb/CFATF-Cayman-Islands-Mutual-Evaluation.pdf
https://www.fatf-gafi.org/media/fatf/documents/reports/mer-fsrb/CFATF-Cayman-Islands-Mutual-Evaluation.pdf
https://www.ky.butterfieldgroup.com/Personal/Everyday_Banking/Accounts/Pages/opening_account_requirements.aspx
https://www.ky.butterfieldgroup.com/Personal/Everyday_Banking/Accounts/Pages/opening_account_requirements.aspx
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Since 2009, Cayman has signed bilateral tax information exchange agreements (TIEAs) with 36 other 
jurisdictions, including the US, UK, and 13 EU jurisdictions.15.   

In addition, since 2014, Cayman has been party to the Convention on Mutual Assistance in Tax Matters, 
under which it has undertaken to assist other jurisdictions through: 

a. exchange of information, including simultaneous tax examinations and participation in tax 
examinations abroad; 

b. assistance in recovery, including measures of conservancy; and 
c. service of documents.16 

While these TIEAs have yielded information about some potentially suspicious accounts in Cayman, the 
scale of tax evasion would appear to be minimal. Consider this 2013 report from the European 
Parliament referring to information provided through the TIEAs with EU Member States: 

Certainly for the case of the Cayman Islands, media exemplar for a tax haven, there were far 
fewer individual bank accounts in the name of EU Member State residents than anticipated. In 
the report for the first six months of the Directive (1 July – 31 December 2005) the Cayman 
Islands Tax Information Authority listed 8,886 accounts with US$10.96 million in covered 
interest payments while in the report covering calendar year 2009, there were 7,397 accounts 
with US$12.2 million in covered interest payments. Similarly, for 2010 (the most recent available 
data) the figures were 7,161 accounts with US$6.95 million in covered interest payments. To put 
this into the larger context, the Bank for International Settlements reports in their Quarterly 
Review (Table 6A: External positions of reporting banks vis-à-vis all sectors) that total foreign 
assets on deposit with the Cayman Islands in December 2009 was US$1,733,082 million and in 
December 2010 it was US$1,726,006. For the case of the Cayman Islands this situation reflects 
the fact that its financial centre works predominantly with corporate accounts (mutual funds, 
hedge funds and other financial firms) rather than individual natural persons.17 

In 2015, Cayman implemented the OECD’s Common Reporting Standard (CRS), which requires covered 
financial institutions in Cayman to obtain, for each account holder (personal and corporate) information 
concerning the jurisdiction(s) in which that account holder is resident for tax purposes and to share that 
information with Cayman’s Tax Information Authority (TIA).18 This enables the TIA to share such 
information with other jurisdictions, either automatically or upon request.  

 
15 https://www.ditc.ky/wp-content/uploads/2020/06/International_Exchange_of_Information_Instruments.pdf; Of 
the 36 agreements, 32 are in force. The 4 not in force are: Belgium, Brazil, Qatar and Saint Maarten, in each case 
because those jurisdictions have not ratified the agreement. 
16 Convention on Mutual Assistance in Tax Matters, Article 1.2. 
http://tia.gov.ky/pdf/Convention_on_Mutual_Administrative_Assistance_in_tax_Matters.pdf 
17 European Parliament. European initiatives on eliminating tax havens and offshore financial transactions and the 
impact of these constructions on the Union's own resources and budget. Brussels: European Parliament. 
IP/D/CONT/IC/2012-071 15/04/2013 
https://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/490673/IPOL-
JOIN_ET%282013%29490673_EN.pdf  
18 Generally: http://www.tia.gov.ky/pdf/CRS_Legislation.pdf; Guidance here: 
http://www.tia.gov.ky/pdf/Consolidated_CRS_Guidance_Notes_appendices_and_CRS_Regulations_2015_and_201
6.pdf 

https://www.ditc.ky/wp-content/uploads/2020/06/International_Exchange_of_Information_Instruments.pdf
http://tia.gov.ky/pdf/Convention_on_Mutual_Administrative_Assistance_in_tax_Matters.pdf
https://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/490673/IPOL-JOIN_ET%282013%29490673_EN.pdf
https://www.europarl.europa.eu/RegData/etudes/etudes/join/2013/490673/IPOL-JOIN_ET%282013%29490673_EN.pdf
http://www.tia.gov.ky/pdf/CRS_Legislation.pdf
http://www.tia.gov.ky/pdf/Consolidated_CRS_Guidance_Notes_appendices_and_CRS_Regulations_2015_and_2016.pdf
http://www.tia.gov.ky/pdf/Consolidated_CRS_Guidance_Notes_appendices_and_CRS_Regulations_2015_and_2016.pdf
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In 2017, Cayman introduced a Data Protection Law (DPL) modelled on the UK Data Protection Act and 
organized around internationally recognised principles relating to the privacy and use of personal data.19 
The DPL, which entered into force in September 2019, is intended to give individuals more control over 
what information is collected, how it is stored and used, by whom and for what purposes.20 

1.2 English Law 

Another major advantage for Cayman is its legal system, which is based on English common law.21  This 
means important legal concepts such as directors’ fiduciary duties, a company’s powers and capacity, 
limited liability of shareholders, and creditors’ rights and remedies are very similar to those under 
English common law and Cayman courts frequently refer to decisions of English courts.  Cayman’s final 
court of appeal is the Judicial Committee of the Privy Council (which comprises five members usually 
drawn from members of the UK Supreme Court). Cayman therefore offers international investors both 
the comfort of a legal system with which they are generally familiar and the legal security of an 
established body of law. Indeed, it is difficult to underestimate the importance of legal security as a 
factor underpinning investment and, ultimately, the innovation and economic growth upon which such 
investment rests. As Lord Mance noted in 2015: 

“As in the case of London itself, so in the case of offshore financial centres, the integrity and 
reliability are vital factors underpinning their business and fortunes. But financial integrity and 

19 Jonathan Fitzgibbons and Susan Lock, “Cayman Islands: Cayman Islands Data Protection Law – Obligations For 
Cayman Islands Businesses,” 11 October 2019, Mondaq.com. https://www.mondaq.com/caymanislands/data-
protection/852374/cayman-islands-data-protection-law-obligations-for-cayman-islands-
businesses#:~:text=The%20Data%20Protection%20Law%20regulates,control%20over%20their%20personal%20dat
a. 
20 https://ombudsman.ky/data-protection 
21 Among the more important advantages of English common law is a preference for that law among parties to 
cross border agreements. A 2008 Oxford University survey of 100 MNEs operating in Europe found that the 
overwhelming majority (91%) viewed the ability to choose the governing law as “important” or “very important”. 
Also noteworthy is that 44% of respondents “often” chose a foreign contract law as the governing law, while 
another 41% “occasionally” did so. And when asked “which law do you think is used most often when conducting 
cross-border transactions,” 59% of respondents said English law. (Stefan Vogenauer, Civil Justice Systems in 
Europe: Implications for Choice of Forum and Choice of Contract Law, A Business Survey, Final Results, Oxford 
Institute of European and Comparative Law and the Oxford Centre for Socio-Legal-Studies, 1 October 2008. 
Available at: https://www.fondation-droitcontinental.org/fr/wp-
content/uploads/2013/12/oxford_civil_justice_survey_-_summary_of_results_final.pdf.) These findings are 
reinforced by a 2014 empirical study of over 4,400 contracts that were subject to arbitration by the International 
Court of Arbitration of the International Chamber of Commerce over the period 2007-2012, which found that 
English law was the most popular choice of law for contracts that specified the law of a third country. (Gilles 
Cuniberti, “The International Market for Contracts: The Most Attractive Contract Laws,” Northwestern Journal of 
International Law & Business, Vol. 34 (3), 2014, pp. 455-517.) And a similar study of arbitrations in Asia found that 
while English, U.S. and to a lesser extent Singapore law were the main laws chosen by contracting parties, most of 
the parties choosing either U.S. or Singapore law had a counterparty in one of those jurisdictions, whereas, 
“English law is chosen in transactions between parties of all nationalities….” Moreover, “English law appears to be 
the only law to be considered as attractive to international commercial parties operating in Asia and seeking an 
option other than the laws of the party’s home country.” (Gilles Cuniberti, “The Laws of Asian International 
Business Transactions,” Washington International Law Journal Vol. 25 (1), 2016, pp. 35-86.) 

https://www.fondation-droitcontinental.org/fr/wp-content/uploads/2013/12/oxford_civil_justice_survey_-_summary_of_results_final.pdf
https://www.fondation-droitcontinental.org/fr/wp-content/uploads/2013/12/oxford_civil_justice_survey_-_summary_of_results_final.pdf
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reliability ultimately depend on legal security – the knowledge that bargains made will be 
performed: pacts sunt servanda.”22 

1.3 Specialized Legislation and Courts  

While Cayman’s laws are largely based on English law, there are some notable differences that have 
resulted both from domestic legislation and from local interpretation. In particular, Cayman has 
developed specialized legislation relating to financial services, reflecting an innovative, pragmatic 
approach.  Some specific examples illustrate this point:  

• The Mutual Funds law, first enacted in 1993, created a new framework for the establishment in 
Cayman of CIVs. Regulated funds under the Mutual Funds Law rapidly became popular with the 
then-burgeoning hedge fund industry. Within 10 years, Cayman was domicile for over 3,500 
hedge funds and was the domicile of choice for approximately 80% of new offshore hedge 
funds.23 At the end of 2018, Cayman was home to 10,992 mutual funds, with a total net value of 
$3.9 trillion.24 
 

• Since 2002 it has been possible for any exempted company to apply to the Registrar of 
Companies to operate as a segregated portfolio company (SPC), enabling it to establish multiple, 
segregated, portfolios of assets and liabilities.25 Under Cayman law, only the SPC must be 
registered with CIMA; there is no requirement for individual portfolios to be registered. As such, 
an SPC offers a way quickly to establish customized products, in response to opportunities such 
as a change in market conditions, for example, without creating any cross-liability with other 
portfolios held by the SPC.26  
 

• In 2009, Cayman added a provision to the Companies Law (Section 238) that enabled minority 
shareholders to challenge the agreed price of a merger on the premise that the price was below 
the “fair value”. This introduced into Cayman law an investor protection that had been 
developed in Delaware law, thereby improving the competitiveness of the jurisdiction as a 
domicile for companies.27 
 

 
22 Lord Mance, Jurisdiction and Justiciability, Fifth Annual Judicial Distinguished Guest Lecture, Cayman Islands, 

31 March 2015. https://www.supremecourt.uk/docs/speech-150331.pdf 
23 https://www.eurekahedge.com/Research/News/1386/Hedge-Funds-in-the-Cayman-Islands  
24 CIMA, 2018 Statistical Digest, Cayman Islands Monetary Authority,  
25 Ogier, Segregated Portfolio Companies in the Cayman Islands, https://www.ogier.com/publications/segregated-
portfolio-companies-in-the-cayman-islands  
26 Deloitte, Establishing Investment Funds in the Cayman Islands, November 2019, at pp. 10-11.  
https://www2.deloitte.com/content/dam/Deloitte/ky/Documents/financial-
services/Establishing%20Investment%20Funds%20in%20the%20Cayman%20Islands%20-
%20November%202019%20DIGITAL.pdf 
27 https://www.internationallawoffice.com/Newsletters/Corporate-Commercial/Cayman-Islands/Ogier/Appraising-
Section-238-fair-value-proceedings-an-overview  

https://www.supremecourt.uk/docs/speech-150331.pdf
https://www.eurekahedge.com/Research/News/1386/Hedge-Funds-in-the-Cayman-Islands
https://www.ogier.com/publications/segregated-portfolio-companies-in-the-cayman-islands
https://www.ogier.com/publications/segregated-portfolio-companies-in-the-cayman-islands
https://www.internationallawoffice.com/Newsletters/Corporate-Commercial/Cayman-Islands/Ogier/Appraising-Section-238-fair-value-proceedings-an-overview
https://www.internationallawoffice.com/Newsletters/Corporate-Commercial/Cayman-Islands/Ogier/Appraising-Section-238-fair-value-proceedings-an-overview
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• In 2013, Cayman became one of the first jurisdictions outside the UK to permit Mareva
injunctions, whereby the assets of a defendant are frozen prior to proceedings—and often
without the knowledge of the defendant—in order to prevent such defendants from moving
those assets to a jurisdiction beyond the reach of the court or the plaintiff.28 While the standard
of prima facie evidence required for a Mareva injunction is necessarily very high, its value in a
small jurisdiction that offers financial services to individuals and companies from across the
globe is potentially great.29

In 2009, Cayman established a specialized Financial Services Division of its courts dedicated to the 
resolution of disputes arising in the realm of financial services in a similar manner to the Commercial 
Court in the UK (being a sub-division of the Queen's Bench division of the High Court of Justice).30   

1.4 Global Expertise 

Cayman’s solid legal foundations attracted top legal talent from other common law jurisdictions, 
including Bill Walker and John Maples, both of whom had trained in England. Walker and Maples 
brought in other talented lawyers from overseas to help them provide the expertise required for the 
growing businesses related to financial transactions. Many other law firms have since established 
themselves in Cayman, resulting in a highly competitive market for legal services with deep, global 
expertise in many areas of law. 

Several of the law firms also developed related corporate services businesses, providing fiduciary 
services to companies that are required to have a local registered office. But law firms are not unique in 
this space: a range of companies now offer everything from director services and AML compliance to 
serviced offices, thereby enabling international clients to meet their legal and governance obligations. 
An example is DMS Governance, which was established in 2000 by a local entrepreneur, Don Seymour, 
and is now one of the largest businesses of its kind in the world. 

As the demand for financial services in Cayman grew, it also attracted major accounting practices, 
including PWC, Ernst and Young, KPMG and Deloitte. These firms provide accounting and auditing to the 
large number of entities domiciled on the island, as well as other kinds of advisory services. With their 
global networks, they are able to ensure that accounting complies with global best practices. 
Meanwhile, numerous boutique accounting firms provide specialized services to clients operating in 
more niche areas. 

Banking in Cayman also grew, primarily to meet to meet the demands of international investors. There 
are currently 118 non-retail banks in the jurisdiction, most of them branches or subsidiaries of overseas 
banks; these banks do not accept retail deposits.31 Cayman also hosts six retail banks. 

28 VTB Capital Plc v Universal Telecom Management and Anor [2013] (2) CILR 94. 
29 Other examples to illustrate the commerciality of Cayman’s legislation include: (1)bespoke legislation dealing 
with exempted limited partnerships; (2) express recognition of the right of set off; (3) express recognition of the 
right to enforce security outside of liquidation; (4) recognition of the enforceability of non-petition provisions 
(important in the context of structured finance transactions); and (5) provisions which provide for more flexible 
execution of documents 
30 https://www.judicial.ky/courts/grand-court/financial-services-division 

https://www.judicial.ky/courts/grand-court/financial-services-division
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1.5 True Tax Neutrality 

Tax neutrality is the concept that taxes should be structured in such a way that they do not distort 
investment decisions. As Jason Furman has noted, “The basic concept is simple: generally the tax system 
should strive to be neutral so that decisions are made on their economic merits and not for tax 
reasons.”32  

Cayman has never imposed taxes on the income of individuals, companies, or capital. The absence of 
any direct taxes enables Cayman to be tax neutral in a straightforward, simple and transparent way. It 
does not distort investment decisions because it cannot.  

In many jurisdictions, by contrast, a resident entity (for example, a company or trust) that holds an 
equitable interest in another resident entity may be subject to taxation on both the profits of the 
holding entity and on the profits of the entity in which that holding company has an equitable interest. 
Likewise, resident entities that hold equitable interests in entities in one or more source jurisdiction(s) 
may be subject to taxation both domestically on the resident entity and in the source jurisdiction(s) of 
the subsidiaries. This is called “double taxation” (additional layers of ownership may result in additional 
taxation). 

Table 1.1 shows how Cayman achieves true tax neutrality in contrast to a jurisdiction with a corporate 
income tax. In the table, a company in jurisdiction A, “ACo”, makes profit of €100,000. Jurisdiction A 
applies a 20% corporate income tax, so ACo pays €20,000 in tax in Jurisdiction A and pays a dividend of 
€80,000. ACo is a subsidiary of HoldCo. If HoldCo is a Cayman company, it pays no tax on the dividend in 
Cayman and is able to reinvest or distribute the full amount it receives from ACo, i.e. €80,000. By 
contrast, if HoldCo is based in jurisdiction B, which applies a tax of 10% on passive income, then HoldCo 
pays €8,000 in taxes on the dividend income it receives from ACo, leaving only €72,000 available for 
reinvestment or distribution.  

Table 1.1 How Cayman Avoids Double Taxation through True Tax Neutrality 

HoldCo in Jurisdiction B HoldCo in Cayman 
Profit of ACo €100,000 €100,000 
Taxes paid by ACo €20,000 €20,000 
ACo dividend €80,000 €80,000 
Taxes paid by HoldCo €8,000 €0 
Total taxes paid €28,000 €20,000 
HoldCo Net €72,000 €80,000 

One consequence of double taxation is that investment decisions are distorted in favour of direct 
ownership rather than ownership through holding companies or CIVs. If there were no mechanism to 
avoid double taxation, the consequence would be that corporate control would be far more dispersed. 
Evidence suggests that such dispersed control can result in weaker restraints on the management of 

31 See: https://www.cima.ky/banking-statistics 
32 Jason Furman, “The Concept of Neutrality in Tax Policy,” Testimony Before the U.S. Senate Committee on 
Finance Hearing on “Tax: Fundamentals in Advance of Reform,” April 15, 2008. Available at: 
https://www.brookings.edu/wp-content/uploads/2016/06/0415_tax-_neutrality_furman-1.pdf  

https://www.cima.ky/banking-statistics
https://www.brookings.edu/wp-content/uploads/2016/06/0415_tax-_neutrality_furman-1.pdf
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companies, resulting in poorer firm performance, which harms investors, the economy, and government 
finance.33 

Double taxation thus reduces capital available for investment, either directly (by reducing the 
proportion of profits available for reinvestment) or indirectly (by causing ownership to be artificially 
more dispersed, reducing the effectiveness of corporate control and hence lowering profitability). This 
has an adverse effect on innovation and, hence, on economic growth. As the European Commission 
observed in a recent technical note: 

“Research and innovation account for up to two-thirds of economic growth in Europe. They are 
vital for creating knowledge that leads to technological progress and thus to productivity 
growth, which will be the main engine of growth in the future in light of ageing societies.”34 

The OECD has since its inception strongly opposed and sought to facilitate the elimination of double 
taxation, adopting its first recommendation concerning the matter as far back as 1955.35 Its 2014 Model 
Tax Convention on Income and Capital states: 

“Its harmful effects on the exchange of goods and services and movements of capital, 
technology and persons are so well known that it is scarcely necessary to stress the importance 
of removing the obstacles that double taxation presents to the development of economic 
relations between countries.”36 

Meanwhile, the UN notes in the preamble to the Model Convention on Double Taxation: 

“The growth of investment flows from developed to developing countries depends to a large 
extent on what has been referred to as the international investment climate. The prevention or 
elimination of international double taxation—i.e., the imposition of similar taxes in two or more 
States on the same taxpayer in respect of the same base—whose effects are harmful to the 
exchange of goods and services and to the movement of capital and persons, constitutes a 
significant component of such a climate.”37 

 
33 See e.g.: Michael C. Jensen and William H.Meckling, “Theory of the firm: Managerial behavior, agency costs and 
ownership structure,” Journal of Financial Economics, Vol 3, 1976, pp. 305-360; Audra L.Boone and Joshua T. 
White, “The effect of institutional ownership on firm transparency and information production,” Journal of 
Financial Economics, Vol. 117, 2015, pp. 508-533; J. McConnell and H. Servaes, H., “Additional evidence on equity 
ownership and corporate value,” Journal of Financial Economics, Vol. 27, 1990, 595-612; Randall Morck, Andrei 
Shleifer and robert W. Vishny, “Management ownership and market valuation: An empirical analysis,” Journal of 
Financial Economics, Vol. 20, 1988, 293-315. 
34 European Commission, “Investment in the Euro Area: Focusing on Research And Innovation: Technical Note for 
the Eurogroup,” Brussels: European Commission Directorate General Economic and Financial Affairs, 4/11/2019. 
Available at: https://www.consilium.europa.eu/media/41250/eg-note-investment-in-innovation.pdf  
35 OECD, OECD Model Convention on Income and Capital, Condensed Version, Paris: OECD, 14 July 2014, at. 7. 
Available at: https://read.oecd-ilibrary.org/taxation/model-tax-convention-on-income-and-on-capital-condensed-
version-2014_mtc_cond-2014-en#page9  
36 Ibid. 
37 United Nations, United Nations Model Double Taxation Convention between Developed and Developing 
Countries, New York: United Nations, 2001, at vi. 

https://www.consilium.europa.eu/media/41250/eg-note-investment-in-innovation.pdf
https://read.oecd-ilibrary.org/taxation/model-tax-convention-on-income-and-on-capital-condensed-version-2014_mtc_cond-2014-en#page9
https://read.oecd-ilibrary.org/taxation/model-tax-convention-on-income-and-on-capital-condensed-version-2014_mtc_cond-2014-en#page9
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Double taxation is also clearly detrimental to the freedom of movement of capital—one of the EU’s four 
fundamental freedoms. Article 63 of the Treaty of Lisbon states: 

“Within the framework of the provisions set out in this Chapter, all restrictions on the 
movement of capital between Member States and between Member States and third countries 
shall be prohibited.”38 

However, “the provisions set out in this Chapter” include several caveats, perhaps most notably article 
65.1 (a):  “The provisions of Article 63 shall be without prejudice to the right of Member States: to apply 
the relevant provisions of their tax law which distinguish between taxpayers who are not in the same 
situation with regard to their place of residence or with regard to the place where their capital is 
invested.” And therein lies the rub: different member states have different corporate tax rates and 
different ways of treating corporate tax charged by other states. Section 3 discusses the implications of 
this for double non-taxation. 

In contrast to entities tax resident in the EU, Cayman-domiciled entities simply have no double taxation 
concern. This is clearly more efficient than paying tax accountants and lawyers to identify the most 
efficacious way to achieve tax neutrality for the entity (its investors remain subject to the to the tax 
regime of their own jurisdiction of domicile). Section 6 compares and contrasts various often complex 
and opaque ways in which EU jurisdictions achieve tax neutrality with the simple, straightforward and 
transparent way tax neutrality is achieved in Cayman.  

1.6 Infrastructure, Services, and Government Revenue 

The Cayman Islands government has invested heavily in infrastructure, building a modern airport, an 
extensive high-quality road network, a seaport with container shipping facilities, and a water and 
wastewater system. The government has also built and operates a modern hospital, several schools, a 
university, a highly effective police department, and an effective mosquito control program. The 
budgeted cost of all government activities in 2020 is about CI$750 million (about €800 million), which is 
approximately 17% of GDP.39  

Since Cayman imposes no direct taxes, the government must fund these activities from other sources, 
which are, primarily: customs duties, work permit fees, and fees related to the establishment and 
maintenance of companies, limited partnerships and other business entities. It is noteworthy that the 
sources of government revenue are broadly consistent with best practices advocated by economists, 
including those at the OECD (this issue is discussed in more detail in section 3). 

In addition to being more economically efficient, Cayman’s system of financing government revenue 
tends to be less subject to business cycle variation than systems that are heavily reliant on corporate 
and personal income taxation. As a result, Cayman’s government is inherently more resilient.  

38 https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:12016ME/TXT&from=EN#d1e1528-47-1 
39 Projected budget expenditures: http://mof.gov.ky/portal/pls/portal/docs/1/12888582.PDF; GDP data to 2018: 
https://www.eso.ky/data/files/GDP%20by%20Industry%20(Current%20Prices)%202018.xlsx. It is likely that as a 
result of COVID-19, government expenditures will be higher and revenue lower than anticipated. 

https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:12016ME/TXT&from=EN#d1e1528-47-1
https://www.eso.ky/data/files/GDP%20by%20Industry%20(Current%20Prices)%202018.xlsx
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1.7 Proximity 

Another factor important to Cayman’s success is its proximity to the U.S. This is consistent with findings 
for other tax neutral financial centres.40 This proximity benefits the U.S., both as a supplier of and a 
destination for capital. Proximity to an international financial centre of Cayman’s scale also tends to 
increase domestic competition in financial services, which benefits domestic consumers and 
companies.41  Cayman’s proximity to the U.S. also benefits investors and companies based in the E.U. in 
numerous ways; for example, it enables them to establish joint ventures with U.S. companies in a truly 
tax neutral jurisdiction with strong investor protections for all parties that is trusted by U.S. companies. 

The importance of proximity should not be underestimated. While Cayman remains a British Overseas 
Territory, governed by laws that are more familiar to an English than an American lawyer, the fact is that 
the U.S. is by far the largest recipient of foreign direct investment flowing through Cayman. Indeed, 
investments in U.S. based businesses constitute more than half of all Cayman investment.  

1.8 Enabling More Cost-Effective Deployment of Capital and Expertise, Driving Innovation and Growth 

By combining true tax neutrality, good governance, a legal system derived from English law, and 
proximity to the US, Cayman has become a core node in the system of international finance. As such, it 
enables investors from many countries to pool their capital and deploy it cost-effectively towards 
companies and projects. By facilitating the supply of capital at lower cost and by enabling lower-cost 
financial intermediation by CIVs, it has enabled higher rates of innovation, which is the key driver of 
economic progress (this is discussed in greater detail in section 8). 

1.9 Cayman As a Business Cluster 

The development of Cayman as an offshore financial centre has much in common with the development 
of other business clusters around the world, where good governance, robust legal institutions and a 
small number of world-class experts provide a basis for initial development, attracting investment. Over 
time, this positive foundation attracts additional talent and investment, creating a self-reinforcing 
engine of innovation and growth.42 

In the realm of finance, there are parallels with mature financial centres, such as London, Frankfurt, 
Amsterdam, and New York, as well as newer centres such as Hong Kong, Singapore, Dublin, and 
Luxembourg. These centres have several commonalities with Cayman: good governance, a solid legal 
system (five have variants of English common law), global expertise, effective infrastructure, and 
proximity to capital and/or investment opportunities. However, they generally lack Cayman’s specialized 

40 Dharmapala and Hines, supra note 3, found that such centres, “tend to have open economies (in that they are 
physically closer to major capital exporters, less likely to be landlocked, more likely to be islands, and have a larger 
proportion of their populations living close to the coast).” 
41 Andrew K. Rose  Mark M. Spiegel, “Offshore Financial Centres: Parasites or Symbionts?” The Economic Journal, 
Vol. 117, Issue 523, October 2007, pp. 1310-1335. Available at: 
https://onlinelibrary.wiley.com/doi/abs/10.1111/j.1468-0297.2007.02084.x  
42 See e.g. Roger Martin, Richard Florida, Melissa Pogue, and Charlotta Mellander, Creativity, Clusters and the 
Competitive Advantage of Cities, Martin Working Paper 2015-MPIWP-004, Toronto: Rotman School of 
Management, University of Toronto, 2015.  

https://onlinelibrary.wiley.com/doi/abs/10.1111/j.1468-0297.2007.02084.x
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legislation and court system (or have different kinds of specialized legislation) and none is truly tax 
neutral. 

Parallels also exist in other realms. For example, in the early 20th century Nashville emerged as a centre 
for country music driven by a combination of good copyright and contract laws, local talent such as 
Jimmie Rodgers and the Carter family, and a popular local radio station, WSM, that featured live country 
music. Into this milieu came entrepreneurial country music fan Ralph Peer, who took modern recording 
technology to the city and produced records that were sold throughout the U.S. Those recordings, in 
turn, attracted additional talent and other record producers to the city, so that over the course of about 
20 years Nashville became the centre for country music.43  

Likewise, Hollywood emerged as a business cluster for film-making in part due to California’s more 
attractive climate for investment, including the Ninth Circuit’s unwillingness to enforce the patents held 
by Thomas Edison’s Motion Picture Patents Company and a lack of threats of extra-judicial 
enforcement.44 As a result, independent filmmakers moved to California to set up their studios, 
attracting acting, directing and other talent. By the time the patents were invalidated in an antitrust 
action in 1915,45 the cluster was established and continued to grow. 

Cayman in a sense combines these models: excellent laws, global talent, and a means for investors to 
avoid unnecessary and counterproductive shackles on capital imposed by other jurisdictions. 

2. CIVs in Cayman and the Legislation Governing Them
Over the 60 years since Cayman passed its Companies Law, the jurisdiction has implemented several 
laws and regulations that have made it an increasingly attractive jurisdiction for the domicile of various 
kinds of specialized entity. The development of these laws and regulations reflects the highly 
collaborative relationship between the Cayman Islands government and the private sector. 46 This 
collaboration has focused on several specific opportunities, most notably CIVs, insurance, and shipping. 
The section focuses on CIVs. 

43 Mark Schultz and Alec van Gelder, Nashville in Africa: Culture, Institutions, Entrepreneurship and Development, 
London: International Policy Network, November 2008. Available at: 
https://www.policynetwork.net/pdfs/0811_IP_Nashville_in_Africa.pdf  
44 Madukhar Gupta, Robert Jacobi, Jean-François Jamet, Lubna Malik, The LA Motion Picture Industry Cluster, 
Working Paper, Cambridge, MA: Harvard Business School, May 2006. 
https://www.isc.hbs.edu/resources/courses/moc-course-at-harvard/Documents/pdf/student-
projects/LA_Motion_Picture_Industry_2006.pdf  
45 The Latham Loop patent had already been invalidated in 1912 (Motion Picture Patents Co. v. Indep. Moving 
Pictures Co. of America, 200 F. 411 (2d Cir. 1912) (per curiam)); On the antitrust case, see: Alexandra Gil, “Breaking 
the Studios: Antitrust and the Motion Picture Industry,” New York Journal of Law and Liberty, Vol. 3, pp. 83-123, 
2008. 
46 As Freyer and Morriss, supra note 1 at p. 1301, note: “This constitutional autonomy enabled collaboration 
among Caymanian and UK officials and Caymanian and resident expatriate lawyers and financial professionals to 
implement a series of financial-diversification strategies that incorporated, and eventually helped develop, global 
best practices in the finance sector.”  

https://www.policynetwork.net/pdfs/0811_IP_Nashville_in_Africa.pdf
https://www.isc.hbs.edu/resources/courses/moc-course-at-harvard/Documents/pdf/student-projects/LA_Motion_Picture_Industry_2006.pdf
https://www.isc.hbs.edu/resources/courses/moc-course-at-harvard/Documents/pdf/student-projects/LA_Motion_Picture_Industry_2006.pdf
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2.1 Regulation of CIVs Domiciled in Cayman 

A CIV is a legal entity formed to pool capital from several persons to make investments. 

CIVs can be broadly divided into open-ended and closed-ended vehicles. The main difference between 
them is that closed-ended vehicles are established with a fixed initial amount of capital and may not 
accept additional external capital (though of course the fund may grow in value), whereas open ended 
funds may accept new capital. 

Most mutual funds, unit trusts, and hedge funds are open ended funds. In Cayman, open ended funds 
are governed by the Mutual Funds Law and regulated by the Cayman Islands Monetary Authority 
(CIMA). Under the Mutual Funds Law (2020 Revision), as amended, a fund may be: 

(1) a “licensed regulated mutual fund”, i.e. a fund that is the holder of a Mutual Fund Licence, and
has either a registered office in Cayman, or, if a unit trust, a trust company licensed under the
Banks and Trust Companies Law (2020 Revision) as its trustee;

(2) a “regulated mutual fund,” i.e. a fund that is registered with CIMA, a CIMA-licensed mutual fund
administrator provides its principal office in the Islands, and it has a minimum subscription of
US$100,000;

(3) an “administered fund” i.e. a fund which has more than 15 investors and which is not a licensed
or registered mutual fund. Such a fund must have a CIMA-licensed mutual fund administrator
providing its principal office. The regulatory responsibility for the administered fund is placed
largely in the hands of a licensed Mutual Fund Administrator.

In addition, there are several subcategories of regulated mutual funds: 
• a “master fund”, i.e. a regulated mutual fund that, among other things, is fed by one or more

feeder funds and has a minimum subscription of US$100,000;
• a “feeder fund”, i.e  a regulated mutual fund that conducts more than 51% of its investing in a

master fund either directly or through an intermediary entity;
• an “EU connected fund”, i.e. a regulated mutual fund that is, among other things, (a) managed

by a person whose registered office is in an EU Member State and whose regular business is
managing one or more alternative investment funds (AIFs); or (b) marketed to investors or
potential investors in an EU Member State, in either case as notified to CIMA as being identified
to the relevant competent authority of an EU Member State in accordance with the relevant law
implementing the AIFMD in the Member State.

  Figure 2.1 shows the distribution of open ended CIVs by type from 2012 to 2021. 
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Figure 2.1: Open Ended CIVs resident in Cayman by Type, 2012-2020 

Source: CIMA47 

Until 2020, open ended funds with fifteen or fewer investors were not subject to regulation under the 
Mutual Funds Law if a majority of those investors were capable of appointing or removing the operator 
of the fund.48 That is no longer the case; the Mutual Funds (Amendment) Law, 2020 stipulates that 
mutual funds with fifteen or fewer investors must register with CIMA and will be required to undergo an 
annual audit by a CIMA-approved firm.49   

In addition, the accounts and annual audit required of all regulated CIVs must be undertaken in 
accordance with international standards (the use of accounting principles or audit standards of 
jurisdictions on the FATF’s list of high risk jurisdictions are specifically excluded).50 As such, all Cayman 
CIVs must comply with international reporting standards. 

Other than mutual funds (and especially hedge funds), Cayman also is domicile to many closed ended 
funds which are often structured as limited partnerships. These are usually vehicles designed to 
purchase and hold private companies on behalf of investors and are typically managed by separate 
entities (general partners), which may or may not include among their members one or more of the 
investors from the limited partnership. 

Until this year, closed-ended funds were not subject to prudential regulation in Cayman. With the 
passage of the Private Funds Law, 2020, as amended, covered closed-ended funds will now be required 
to register with and submit annual returns and audited accounts to CIMA.51 They will also be required to 
meet certain requirements regarding valuation, custody, cash management, and the identification of 
certain securities.  

47 https://www.cima.ky/upimages/commonfiles/NumberofMutualFundsandMutualFundAdministrators-
30September2020_1602098470.pdf 
48 Mutual Funds Law (2020 Revisions), section 4(4)(a). 
49 Mutual Funds (Amendment) Law, 2020, section 3. 
50 Ibid., Article section 5. 
51 Private Funds Law, 2020, 7 February 2020; Private Funds (Amendment) Law, 2020, 7 July 2020. 
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Because a CIV can take various different legal forms (primarily, companies, LLCs, (unit) trusts, and 
limited partnerships), the entity would also be required to comply with the statute under which it was 
incorporated, formed or registered (e.g. the Companies Law, the Limited Liability Companies Law, the 
Trusts Law or the Exempted Limited Partnership Law). 

2.2 The Economic Function of Cayman CIVs 

CIVs can take many forms and vary substantially in their approach to investment. Table 2.1 provides a 
breakdown of the main types of open-ended CIVs in Cayman and their holdings from 2014 to 2018. 

Table 2.1: Holdings in Open Ended Cayman Resident CIVs, 2014 – 2018. 

Economic Function of CIV Total Assets (US$ millions)/Year 

2018 2017 2016 2015 2014 

Money Market Funds 1 5 2 4 5 

Fund of Funds 177 229 231 246 275 

Fixed Income Funds 549 536 436 364 306 

Mixed and Other Funds 634 692 431 685 695 

Hedge Funds 3,891 3,825 3,255 2,904 2,917 

Total Potential Credit 
Intermediation 

6,010 5,287 4,355 4,203 4,198 

Equity Funds 1,340 1,649 1,787 1,504 1,407 

Total Assets 7,350 6,936 6,142 5,707 5,605 

Source: CIMA Investment Statistics 2018 

2.3 How CIVs Domiciled in Cayman Facilitate Investment, Economic Development and Government 
Revenue in the EU and Other “Onshore” Jurisdictions 

Cayman-domiciled CIVs benefit investors, the businesses in which they invest, the wider economy, and 
the governments of the jurisdictions in which those investors and businesses are domiciled. 

First and foremost, by being based in a well-regulated domicile supportive of innovative fund structures, 
Cayman-domiciled CIVs enable investors to deploy novel structures and strategies that either would not 
be possible in the investors’ home jurisdictions, or do so in a way that more cost-effectively achieves tax 
neutrality. As a result, they enable investors to achieve a greater return on their capital invested, which 
in turn leads to an increase in investment, leading to an increase in the rate of innovation and growth. 

By enabling more innovative and cost-efficient investment strategies, CIVs domiciled in Cayman have 
the effect of reducing the cost of capital to firms in which they invest. And by increasing the supply of 
capital, they lower the cost of capital to other businesses.  

Take the example of IFM Global Infrastructure Fund (IFM GIF), a $14 billion fund domiciled in Cayman 
that pools investment from numerous jurisdictions, including the U.S. and Australia. IFM GIF is managed 
and 17% owned by IFM Investors, which itself is ultimately owned by a consortium of 27 Australian 
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superannuation (pension) funds.52 IFM GIF invests in infrastructure projects around the world. Its 
holdings include significant stakes in 37 infrastructure assets, including 12 in the UK and Europe:53 

• Aleatica, which owns ports, highways, toll roads, bridges, and light rail in Italy, Spain, Mexico, Chile,
Colombia, and Peru;54

• Anglian Water, which serves 6 million customers in the UK;55

• Arqiva, a UK communications company;
• DCT Gdansk, the largest port operator in Poland;
• FCC Aquilia, Europe’s fourth largest water management company, headquartered in Spain and

serving 22.5 million customers in 1,100 municipalities across 22 countries;56

• Impala Terminals’ operations in Mexico, Paraguay, Peru, and Spain;57

• The M6 Toll Road in the UK;
• Manchester Airports Group (MAG), the second largest airport operator in the UK;58

• Mersin International Port in Turkey;
• Veolia Energia Polska S.A., a major district heating and cogeneration business in Poland, generating

electricity and supplying heat to 1.3 million households;59

• Vienna International Airport, Austria’s largest airport; and
• VTTI B.V., a major marine terminal operator headquartered in the Netherlands, with 17 facilities in

16 countries, including 6 in the EU.

Through these investments, IFM GIF has provided liquidity and assumed risk, facilitating tens of billions 
of dollars of private infrastructure development. For example, IFM GIF’s acquisition of OHL Concesiones 
in April 2018, which it subsequently rebranded Aleatica,60 involved the assumption of approximately 1 
billion Euros of debt,61 enabling OHL Concesiones to complete the delayed development of a second 
terminal at Valparaiso port in Chile, thereby doubling the port’s capacity.62 

52 https://privatefunddata.com/private-funds/ifm-global-infrastructure-fund/; 
https://www.ifminvestors.com/about-us/overview 
53 https://www.ifminvestors.com/investment-capabilities/infrastructure/asset-portfolio 
54 Aleatica.com 
55 https://www.arqiva.com/ 
56 https://www.aqualia.com/en/web/aqualia-en 
57 https://www.impalaterminals.com/our-global-network/europe-middle-east/spain/ 
58 https://www.magairports.com/; MAG owns Manchester, Stanstead and East Midlands Airports. In 2018 and 
2019, approximately 21% of all UK air passengers travelled via these airports. https://www.caa.co.uk/Data-and-
analysis/UK-aviation-market/Airports/Datasets/UK-Airport-data/Airport-data-2019/ 
59 https://www.veolia.pl/ 
60 https://www.aleatica.com/acquisition-concesiones/; https://www.prnewswire.com/news-releases/ifm-
investors-announces-the-launch-of-aleatica-a-wholly-owned-dedicated-operator-of-transport-infrastructure-
assets-300690643.html  
61 Specifically, it offered put options to debt holders for the purchase of 894 million Euros in debt at 1% over par 
plus accrued and unpaid interest. https://www.ohl.es/en/press-room/news/2018/april-2018/180412-ohl-
 

https://privatefunddata.com/private-funds/ifm-global-infrastructure-fund/
https://www.magairports.com/
https://www.aleatica.com/acquisition-concesiones/
https://www.prnewswire.com/news-releases/ifm-investors-announces-the-launch-of-aleatica-a-wholly-owned-dedicated-operator-of-transport-infrastructure-assets-300690643.html
https://www.prnewswire.com/news-releases/ifm-investors-announces-the-launch-of-aleatica-a-wholly-owned-dedicated-operator-of-transport-infrastructure-assets-300690643.html
https://www.prnewswire.com/news-releases/ifm-investors-announces-the-launch-of-aleatica-a-wholly-owned-dedicated-operator-of-transport-infrastructure-assets-300690643.html
https://www.ohl.es/en/press-room/news/2018/april-2018/180412-ohl-culminates-the-most-important-operation-in-the-group%E2%80%99s-history-through-the-sale-of-ohl-concesiones-to-ifm/
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In addition to facilitating ongoing infrastructure development, IFM GIF’s open-ended structure enables it 
to provide an exit strategy for closed-ended funds that have made substantial improvements in 
infrastructure. Take, for example, the Deepwater Container Terminal (DCT) in Gdansk, Poland, which 
was originally built by Macquarie Infrastructure and Real Assets (MIRA) as part of its unlisted 10-year 
closed-ended GIF II fund, in partnership with three Australian superannuation funds.63 The closed-ended 
nature of GIF II meant that MIRA was not permitted to accept additional equity investments. The sale to 
a consortium led by IFM GIF thus enabled MIRA to realize the value of its mature investment, thereby 
liberating investors’ equity and paying off debt.  

Closed-ended funds have the advantage that they are typically not redeemable, making them well 
suited to longer-term investments, such as major new infrastructure projects. Meanwhile, the potential 
for such funds to sell assets to an open-ended fund helps reduce the cost of capital. 

Similarly, IFM GIF’s purchase of a 50% stake in the majority of Impala’s ports from Trafigura has helped 
inject liquidity that will enable expansion.64 

IFM GIF’s infrastructure investments have clearly generated significant benefits to the economies of 
many countries. By facilitating the movement of goods and people, investments in ports, airports, roads, 
bridges, and rail, better enable trade and investment to occur, spurring competition, innovation and 
economic growth.65 Because of the often-indirect way in which transportation infrastructure contributes 
to economic growth, however, it is difficult to put a precise number on this effect. But in some cases, 
companies have sought to estimate the general contribution to the economy. For example, MAG 
estimates that it contributes approximately 8.2 billion pounds annually to the UK economy.66  

Funds such as IFM GIF not only invest capital, they also bring expertise. Indeed, it is this expertise, for 
example in identifying potentially profitable projects and in instituting improved management, that 
enables such companies to generate returns that are higher than those of other potential investors. And 
by bringing in such expertise, these investors can help improve investment and management practices 
more widely, as their expertise is observed and copied by others.67  

culminates-the-most-important-operation-in-the-group%E2%80%99s-history-through-the-sale-of-ohl-concesiones-
to-ifm/  
62 https://www.mundomaritimo.cl/noticias/ohl-se-desprende-del-terminal-2-de-valparaiso-y-lo-deja-en-manos-de-
fondo-australiano-ifm  
63

64 https://www.ft.com/content/816e2eac-cb20-11e8-9fe5-24ad351828ab 
65 Nela Vlahinic Lenz , Helga Pavlic, Skender and Petra Adelajda Mirkovi, “The macroeconomic effects of transport 
infrastructure on economic growth: the case of Central and Eastern E.U. member states,” Economic Research-
Ekonomska Istrazivanja, Vol. 31 (1), 2018, pp. 1953–1964; Hilde Meersman and Marzieh Nazemzadeh, “The 
contribution of transport infrastructure to economic activity: The case of Belgium,” Case Studies on Transport 
Policy, Vol 5(2), June 2017, pp. 316-324; Lili Song & Jianing Mi, “Port infrastructure and regional economic growth 
in China: a Granger causality analysis,” Maritime Policy & Management, Vol. 43(4), 2016, pp. 456-468,  
66 https://www.magairports.com/media/1611/mag_csr_report_2019.pdf 
67 See e.g. Simeon Djankov and Bernard Hoekman, “Foreign Investment and Productivity Growth in Czech 
Enterprises,” The World Bank Economic Review, Vol 14(1), January 2000, pp. 49–64; Brian, J., Aitken and Ann E. 
Harrison. "Do Domestic Firms Benefit from Direct Foreign Investment? Evidence from Venezuela." American 
Economic Review, 89 (3), 1999, pp. 605-618. 

https://www.ohl.es/en/press-room/news/2018/april-2018/180412-ohl-culminates-the-most-important-operation-in-the-group%E2%80%99s-history-through-the-sale-of-ohl-concesiones-to-ifm/
https://www.ohl.es/en/press-room/news/2018/april-2018/180412-ohl-culminates-the-most-important-operation-in-the-group%E2%80%99s-history-through-the-sale-of-ohl-concesiones-to-ifm/
https://www.mundomaritimo.cl/noticias/ohl-se-desprende-del-terminal-2-de-valparaiso-y-lo-deja-en-manos-de-fondo-australiano-ifm
https://www.mundomaritimo.cl/noticias/ohl-se-desprende-del-terminal-2-de-valparaiso-y-lo-deja-en-manos-de-fondo-australiano-ifm
https://www.ft.com/content/816e2eac-cb20-11e8-9fe5-24ad351828ab
https://www.magairports.com/media/1611/mag_csr_report_2019.pdf
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The higher returns on invested capital create widespread benefits. In the case of IFM GIF, one group of 
beneficiaries is the millions of people in Australia, the US and other countries whose pensions are 
invested in the funds. The combination of investment and skills transfer benefits the employees of the 
businesses in which they invest through good, well paid jobs and associated training. Meanwhile, related 
business benefit in various ways; for example mining businesses benefit from better port facilities, which 
expands their potential access to markets and thereby increases the value of their product. The 
communities in which those employees live benefit from companies and employees spending money 
locally. And the national economy benefits not only from increased spending but from improved 
infrastructure (in the case of IFM GIF’s investments) and other goods and services, which results in 
increased factor productivity. 

Finally, such investments generate additional tax revenue for the jurisdictions in which the investors and 
businesses are domiciled. To the extent that these investors and/or businesses are domiciled in EU 
jurisdictions, those taxes should accrue to the applicable EU governments. Returning to the example 
above, MIRA estimates that DCT Gdansk helped generate additional customs duties and taxes for Poland 
of approximately 2 billion Euros per year.68 Meanwhile, in the 2019-20 financial year, MAG paid 61.9 
million pounds in company taxes.69 

As of 2018, regulated open-ended CIVs domiciled in Cayman had investments in EU countries (excluding 
the UK) of $162 billion.70 While not all of these investments will have had the same kinds of economic 
effects as those undertaken by IFM GIF, it is highly likely that the vast majority generated significant 
economic benefits of various kinds. In general, such foreign investments increase liquidity, reducing the 
cost of capital, and thereby making possible investments that otherwise would not have occurred. And 
these investments lead to additional employment and revenue to domestic governments. 

A study undertaken by Capital Economics found that in 2016 entities domiciled in Cayman invested a 
total of $200 billion in the EU, resulting in the creation of 170,000 jobs.71 CIMA data indicate that 
portfolio assets invested in the EU increased by 40% between 2016 and 2018;72 if the same is true for 
other investments, the total investment in the EU would have increased to $280 billion by 2018. If those 
investments had a proportional increase in employment, assets invested through Cayman would have 
been responsible for about 240,000 jobs.  

In addition, Cayman registered open-ended CIVs generate returns for investors in the EU. Of the open-
ended CIVs registered with CIMA in 2018, the EU (excluding the UK) was domicile to 1017 legal owners 
holding 10% or more of the fund.73 Meanwhile, of all open-ended CIVs registered in Cayman, 187 (2%) 
were managed from the EU (excluding the UK) and they managed $57 billion (1.47% of the total in 

68 https://www.mirafunds.com/au/en/our-insights/case-studies/dct-gdansk.html 
69 https://www.magairports.com/media/1659/mahl-arfs-fy20.pdf at p. 61. 
70 CIMA Investment Statistics 2018, at 13.  
71 Capital Economics, “The importance of international finance centres in the global economy,” in Cayman Finance, 
The Cayman Islands: An Extender of Value to the European Union, Appendix B, June 2019.  
72 CIMA Investment Statistics 2016; CIMA Investment Statistics 2018. 
73 Ibid. 

https://www.magairports.com/media/1659/mahl-arfs-fy20.pdf
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Cayman).Cayman-domiciled CIVs also generate employment in the EU by utilizing NAV and registrar and 
transfer agents based in EU jurisdictions, mainly in Ireland.74  

74 Ibid. 
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3. Does Cayman Facilitate Tax Avoidance by MNEs?
The fact that Cayman levies no corporate tax has, in combination with the other factors described in 
sections 1 and 2, made it an attractive jurisdiction to domicile entities. By domiciling in Cayman, CIVs 
and MNEs have been able to reduce the transaction costs that would otherwise be associated with 
achieving tax neutrality (i.e. avoiding double taxation) that could occur as a result of owning entities in 
any source jurisdiction other than the resident jurisdiction and/or having investors in multiple 
jurisdictions.  

However, the fact that Cayman levies no corporate tax has led to accusations that it facilitates corporate 
tax avoidance. This section addresses these concerns, outlining some of the ways that companies have 
indeed used tax neutral jurisdictions as part of complex tax planning operations that have resulted in the 
non-payment of tax. It also discusses some measures taken to address such tax planning—including 
those undertaken as part of the EU’s Anti-Tax Avoidance Directives (ATAD and ATAD II) —and their 
consequences. Specifically, it discusses:  

• rules relating to profit shifting and “controlled foreign companies” (CFCs)
• rules related to double non-taxation and other “hybrid mismatches”
• rules relating to the tax treatment of debt financing, such as thin capitalization rules
• rules relating to transfer pricing, including arm’s length pricing and country-by-country reporting

(CbCR)
• exit taxes that discourage the redomiciling of companies in lower-tax jurisdictions.

3.1 Profit Shifting and Controlled Foreign Company Rules 

The United States first established CFC rules in 1960 to track income accruing to the foreign subsidiaries 
of U.S. companies. Initially, income from CFCs was not taxable until repatriated to the U.S. parent. 
Following changes made to the tax code in 1962, U.S. shareholders (both individuals and companies) 
holding more than 50% of a foreign company for a period of more than 30 days during the foreign 
company’s tax year were subject to domestic taxation in the U.S. on certain kinds of income from that 
foreign company—regardless of whether or not that income was repatriated, as defined in “Subpart F” 
of the Revenue Code.75 However, contrary to Treasury’s original aim, profits of foreign-incorporated 
subsidiaries that were retained within those subsidiaries remained eligible for tax deferral and were not 
automatically subject to tax until they were repatriated as dividend income.76 

The U.S. has changed the Subpart F rules numerous times, generally expanding the types of income 
subject to the rules and reducing the ownership threshold. The effect has been to reduce the proportion 
of income generated by CFCs that could be subject to tax deferrals. In 2017, as part of the Tax Cuts and 
Jobs Act, U.S. companies are now required to declare an increased proportion of CFC income as part of 
their current worldwide income that is subject to U.S. taxation.  

Other countries followed the U.S.’s lead, introducing CFC rules that require companies to pay taxes on 
some of the non-repatriated income of foreign-domiciled subsidiaries that previously was not taxed 

75 Revenue Act of 1962 [Sections 951-964]; See also: Melissa Redmiles and Jason Wenrich, “A History of Controlled 
Foreign Corporations and the Foreign Tax Credit,” Statistics of Income, SOI Bulletin, Vol. 27 (1), 2007, pp. 129-135. 
https://www.irs.gov/pub/irs-soi/historycfcftc.pdf  
76 1962 H.R. REP. 57. 

https://www.irs.gov/pub/irs-soi/historycfcftc.pdf
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until it was repatriated. The first country to do so was Germany, in 1972, followed by Canada (1976),77 
France (1980),78 and the UK (1984).79 Other OECD countries have since implemented CFC rules and the 
EU included them in its Anti-Tax Avoidance Directive (ATAD) in 2016,80 with the result that all EU 
member states now have CFC rules.  

The EU included CFC Rules as part of the ATAD. Figure 3.1 is the graphic the EU uses to demonstrate the 
effects of CFC rules. 

Figure 3.1 

Source: https://ec.europa.eu/taxation_customs/sites/taxation/files/violet_1.png 

However, ATAD only established minimum criteria for CFC rules. While some member states apply CFC 
rules to all income, several member states (Austria, the Czech Republic, Germany, Greece, Hungary, 
Latvia, the Netherlands, Slovakia, and Spain) only apply the rules to passive income, as can be seen in 
Figure 3.2.81 As a result, active income earned by subsidiaries of companies based in jurisdictions that 
only apply CFC rules to passive income can continue to retain profits in those subsidiaries and use those 
profits for investment. 

77 Guido Förster and Dirk Schmidtmann, “CFC Legislation in Germany,” Intertax, Vol. 32 (10), 2014, 
https://kluwerlawonline.com/journalarticle/Intertax/32.10/TAXI2004074; Martin Weiss, “Recent Developments in 
the German Tax Treatment of CFCs,” European Taxation, September 2015, 439-444. 
https://www.ibfd.org/sites/ibfd.org/files/content/pdf/et_2015_09_de_1.pdf  
78 Daniel Gutmann and Francois Meziane, The French CFC Regime, American Tax Policy Institute, 
https://docplayer.net/18925662-The-french-cfc-regime.html.  
79 https://library.croneri.co.uk/cch_uk/btr/770-625  
80 Council Directive (EU) 2016/1164 of 12 July 2016, hereinafter ATAD. 
81 Elke Asen, CFC Rules in Europe, Washington, DC: Tax Foundation, June 13, 2019. Available at: 
https://taxfoundation.org/cfc-rules-europe-2019/  

https://ec.europa.eu/taxation_customs/sites/taxation/files/violet_1.png
https://kluwerlawonline.com/journalarticle/Intertax/32.10/TAXI2004074
https://www.ibfd.org/sites/ibfd.org/files/content/pdf/et_2015_09_de_1.pdf
https://docplayer.net/18925662-The-french-cfc-regime.html
https://library.croneri.co.uk/cch_uk/btr/770-625
https://taxfoundation.org/cfc-rules-europe-2019/
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In addition, ATAD defined the threshold for CFC rules as holding or controlling a minimum of 25% of an 
entity;82 clearly this captures wholly owned subsidiaries, but it leaves room for arrangements such as 
joint ventures where the holding of any particular company (or group of related companies) in the 
lower-tax jurisdiction is below 25%.   

Figure 3.2 

Source: https://files.taxfoundation.org/20190612163251/CFC-rules-FINAL-01.png 

CFC rules not only increase domestic taxation of companies having overseas operations, but they also 
affect the scale and efficiency of investment. When the U.S. established Subpart F, and the Revenue Act 
of 1962 more generally, its clear intention was to reduce overseas investment by U.S. firms, in order to 

82 ATAD Article 2(4). 

https://files.taxfoundation.org/20190612163251/CFC-rules-FINAL-01.png
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increase domestic investment.83 While the ability to defer taxes on profits retained in foreign 
subsidiaries lessened the effect, the CFC rules nonetheless did reduce overseas investment.84 Indeed, 
research by numerous scholars suggests that the U.S. CFC rules have generally reduced overseas 
investment by U.S. companies, reducing the cost of capital domestically but raising it outside the U.S.85 
While this may have temporarily increased domestic U.S. growth rates, it reduced growth rates 
overseas.  

As CFC rules have been adopted by an increasingly large number of countries, the effects on investment 
are likely proportionately greater. Indeed, research on the effects of German CFC rules finds just that.86  

So, while CFC rules may temporarily increase tax revenue, they do so by reducing foreign investment. 
This causes capital to be misallocated, reduces rates of technology transfer associated with such 
investment, and also reduces the transfer of management and other skills.87 All these effects contribute 
to a reduction in rates of economic growth. As such, they likely adversely affect human welfare and, 
over the longer run, may even reduce government revenue. 

3.2 Double Non-Taxation and Other “Hybrid Mismatches” Arising from Inconsistent Definitions of Tax 
Residency—and Anti-Hybrid Mismatch Rules. 

Double non-taxation is only one example of a hybrid mismatch. Article 2 (9) of the ATAD defines a 
“hybrid mismatch” as, “a situation between a taxpayer in one Member State and an associated 
enterprise in another Member State or a structured arrangement between parties in Member States 
where the following outcome is attributable to differences in the legal characterisation of a financial 
instrument or entity:  

(a) a deduction of the same payment, expenses or losses occurs both in the Member State in
which the payment has its source, the expenses are incurred or the losses are suffered and in
another Member State (‘double deduction’); or

(b) there is a deduction of a payment in the Member State in which the payment has its source
without a corresponding inclusion for tax purposes of the same payment in the other Member
State (‘deduction without inclusion’).”

Different jurisdictions apply different rules as to what constitutes tax residency. Specifically, some use 
the jurisdiction of incorporation while others use the jurisdiction from which the company is centrally 

83 Sebastian Dueñas, CFC Rules Around the World, Washington D.C.: Tax Foundation, Fiscal Fact No. 659, June 2019, 
at 5. https://taxfoundation.org/cfc-rules-around-the-world/  
84 Joosung Jun, “The Impact of International Tax Rules on the Cost of Capital,” in Martin Feldstein, James R. Hines 
Jr. and R. Glenn Hubbard (eds.), The Effects of Taxation on Multinational Corporations, University of Chicago Press, 
1995. 
85 E.g Ibid. and James F. Albertus, Brent Glover and Oliver Levine, Foreign Investment of US Multinationals: The 
Effect of Tax Policy and Agency Conflicts, Working Paper, 10 May 2018, 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3172468  
86 Peter Egger and Georg Wamser, The Impact of Controlled Foreign Company Legislation on Real Investments 
Abroad. A Two-dimensional Regression Discontinuity Design, London: Centre for Economic Policy Research, CEPR 
Discussion Paper No. 8460, June 2011. 
87 See Section 2.2 above. 

https://taxfoundation.org/cfc-rules-around-the-world/
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=3172468
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managed and controlled. This inconsistency, an example of a “hybrid mismatch”88, has been used to 
circumvent CFC rules. For example, until 2015, a US company (USCo) could incorporate an entity in 
Ireland (IrCo1) that would license IP (such as trademarks or patents) from the US parent, incorporate a 
second entity (LotaxCo) in a jurisdiction with low taxes to provide management services, and 
incorporate a third entity in Ireland (IrCo2) that would be a subsidiary of the IrCo1, from which it would 
sub-license IP used to produce goods for sale.  

From the perspective of Irish law, which bases tax residency on the location of the management and 
control of a company, IrCo1 was an Irish Non Resident (INR) company because it was incorporated in 
Ireland but managed and controlled from another jurisdiction—meaning that it would not be subject to 
taxation in Ireland. From the perspective of the U.S., IrCo1 was tax resident in Ireland, because the U.S. 
determines tax residency by the jurisdiction of incorporation. As a result, IrCo1 pays no tax. While IrCo2 
is a normal Irish resident company and would be subject to Irish corporate tax, IrCo1 could charge 
royalties on the IP it licenses at a rate sufficient to minimize those taxes. 

The “Double Irish” and variants such as the “Double Irish Dutch Sandwich” (which involved establishing a 
Dutch holding company to receive payments from IrCo2, that are then remitted to IrCo1, in order to 
avoid withholding taxes in Ireland) that became popular structures to minimize taxes paid by U.S. 
companies.89  

In January 2015, Ireland changed its regulations so as to prevent companies from being managed and 
controlled by entities resident in jurisdictions with which it did not have a tax treaty.90 As a result, 
multinational corporations (MNCs) using the Double Irish established management companies in other 
jurisdictions with which Ireland has tax treaties, such as Malta, under whose participation exemption no 
tax is levied on dividends received by Maltese holding companies from companies domiciled in another 
EU Member State, and which also provides a foreign tax credit on 25% of income that can reduce 
Maltese tax payable by up to 85%, reducing the effective tax rate to 5.25%.91 Companies quickly 
adapted by establishing management companies in Malta.92  

These inconsistencies in the definition of tax residency enabled U.S. businesses legally to avoid paying 
taxes to the U.S., Irish, Dutch and Maltese governments. But it seems that the governments of the U.S., 
Ireland, the Netherlands, and Malta were not overly concerned, or they would have taken action to 
prohibit such arrangements. However, other jurisdictions did raise concerns regarding the effects on tax 
revenue of the various hybrid mismatch situations, resulting in action both by the OECD, as part of its 
BEPS initiative, and the EU. The ATAD included measures intended “To neutralise the effects of hybrid 
mismatch arrangements, it is necessary to lay down rules whereby one of the two jurisdictions in a 
mismatch should deny the deduction of a payment leading to such an outcome.”  

88 See: https://www.oecd.org/tax/beps/beps-actions/action2/ 
89 See e.g. Bilzin Sumberg, “Death of the “Double Irish Dutch Sandwich”? Not so Fast.” JDSupra.com, 24 October 
2014.  
90 https://www.irishcentral.com/news/ireland-ends-double-irish-tax-loophole-favored-by-apple-google-facebook 
91 https://www.nexiabt.com/insights/taxation-of-companies-in-malta 
92 https://www.thejournal.ie/single-malt-tax-evasion-3698512-Nov2017/  

https://www.oecd.org/tax/beps/beps-actions/action2/
https://www.irishcentral.com/news/ireland-ends-double-irish-tax-loophole-favored-by-apple-google-facebook
https://www.nexiabt.com/insights/taxation-of-companies-in-malta
https://www.thejournal.ie/single-malt-tax-evasion-3698512-Nov2017/
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In response to ATAD, Ireland amended its tax treaty with Malta, thereby ending the “Single Malt” 
arrangement.93 But ATAD did so only as between EU Member States. An amendment to ATAD passed in 
2017 expanded these provisions to address hybrid mismatches involving third countries such as those 
depicted in Figure 3.3.94  

Figure 3.3 

Source: https://ec.europa.eu/taxation_customs/sites/taxation/files/violet_4.png 

3.3 Related-Party Debt Structures and Interest Limitation Rules 

Another strategy still deployed by many MNEs to shift profits to low-tax jurisdictions is the use of 
related-party debt structures. The basic arrangement is shown in Figure 3.4. In essence: A subsidiary 
company (SubCo) in a higher-tax jurisdiction issues debt at a high rate of interest (typically, above 
market rates) that is purchased by an affiliate or holding company (HoldCo) in a lower-tax jurisdiction. 
SubCo then deducts interest payment on that debt from its bottom line, reducing its taxable profit. 
Meanwhile, HoldCo adds the interest paid on the loan to its bottom line, increasing its taxable profit. As 
long as HoldCo’s marginal tax rate is lower than SubCo’s marginal tax rate, such a transaction reduces 
the total taxable profit of the combined entity.  

To see how this works, let’s suppose SubCo is based in Germany, which has an average (federal and 
lander) company tax rate of 30%,95 while HoldCo is in Bulgaria, which has a company tax rate of 10%.96 
Now, SubCo’s earnings before interest and taxes (EBIT) are $20 million. But in the previous year, SubCo 
issued debt of $200 million at an interest rate of 10%, conveniently reducing its taxable earnings by $20 
million. As a result, SubCo pays no tax in Germany. Meanwhile, HoldCo, which bought the debt from 

93 https://www.irishtimes.com/business/economy/revenue-to-close-single-malt-tax-loophole-1.3712238 
94 Council Directive (EU) 2017/952 of 29 May 2017 amending Directive (EU) 2016/1164 as regards hybrid 
mismatches with third countries. 
95 https://europa.eu/youreurope/business/taxation/business-tax/company-tax-eu/germany/index_en.htm 
96 https://europa.eu/youreurope/business/taxation/business-tax/company-tax-eu/bulgaria/index_en.htm 

https://ec.europa.eu/taxation_customs/sites/taxation/files/violet_4.png
https://www.irishtimes.com/business/economy/revenue-to-close-single-malt-tax-loophole-1.3712238
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SubCo, earns interest of $20 million on the debt, on which it pays tax of 10%, or $2 million, in Bulgaria. 
So, this related-party debt transaction has enabled HoldCo to reduce its total tax liability for its SubCo 
subsidiary from $6 million (30% of $20 million, which is what it would have paid in Germany had it not 
been paying interest to HoldCo on its $200m loan) to $2 million.   

Clearly such structures have the potential to reduce government revenue from corporate taxes. 
However, governments can address this by applying interest limitation rules (also known as thin 
capitalization rules). These usually take the form of an earnings stripping rule, which limits the amount 
of interest that can be deducted, combined with a safe harbour rule, which sets the bar above which the 
earnings stripping rule applies. 

By 2007, 28 OECD members, including 16 EU Member States, had implemented earnings stripping rules. 
On average, they set the safe harbour bar at 30% of EBITDA, though some set it lower (the U.S. set it at 
15%, the UK at 10%), while others set it higher (Switzerland set it at 60%, Luxembourg at 56%).97  

In its final report on BEPS Action 4, the OECD recommends that interest deductions be limited to 
between 10 and 30 percent of EBITDA, in order “to ensure that countries apply a fixed ratio low enough 
to tackle BEPS, while recognizing that not all countries are in the same position.” 

Under ATAD, the EU introduced interest limitation rules for all EU Member States, as illustrated by 
Figure 3.4. The basic rule is an earnings stripping rule, with a safe harbour of 30% of EBITDA.98 However, 
the rule contains an additional safe harbour provision under which borrowing of up to €3 million may be 
deducted before the rule kicks in.99 In addition, the rule does not apply to unmodified loans concluded 
before 17 June 2016, nor does it apply to loans used to finance public infrastructure projects.100  

97 Thiess Buettner, Michael Overesch and Georg Wamser, Anti Profit-Shifting Rules and Foreign Direct Investment, 
CESifo Working Paper, No. 4710, March 2014. Available at: http://hdl.handle.net/10419/96908  
98 “Exceeding borrowing costs shall be deductible in the tax period in which they are incurred only up to 30 percent 
of the taxpayer's earnings before interest, tax, depreciation and amortisation (EBITDA).” ATAD Art. 4(1). Where, 
“‘exceeding borrowing costs’ means the amount by which the deductible borrowing costs of a taxpayer exceed 
taxable interest revenues and other economically equivalent taxable revenues that the taxpayer receives according 
to national law.” ATAD Art. 2(2) 
99 ATAD Art. 4(3) 
100 ATAD Art. 4(4) 

http://hdl.handle.net/10419/96908
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Figure 3.4 

Source: https://ec.europa.eu/taxation_customs/sites/taxation/files/violet_2.png 

Several studies have evaluated the effect of interest limitation rules on investment and found, 
unsurprisingly, that such rules tend to reduce investment, debt ratios, and firm values.101  Also, by 
reducing investment, these rules reduce economic activity, with effects on employment, growth and 
taxes. Governments thus face a trade-off between implementing more effective interest limitation rules, 
which would prevent companies from using related-party debt financing to reduce the amount of tax 
they pay, and a more lenient regime that results in higher levels of investment. These challenges have 
been noted by the OECD, which observes that “Limitations on interest therefore need to be 
implemented carefully, in a consultative way that balances domestic considerations with the benefits 
that investors bring.”102 

To illustrate the effect, consider the example of the Savoy hotel, which a recent Financial Times article 
noted had used debt financing to avoid paying any UK company tax.103 But the Savoy does pay tax: it 
collects taxes and national insurance contributions on behalf of its employees and it also collects VAT on 
the services it supplies (offset in part by VAT paid on goods and services it procures). In 2018, the Savoy 
declared turnover of £61.3 million, the vast majority of which was “rooms” (£31.7m) and “food and 

101 Buettner et al. supra note 97; Jennifer Blouin, Harry Huizinga, Luc Laeven, and Gaëtan Nicodème, Thin 
Capitalization Rules and Multinational Firm Capital Structure, IMF Working Paper WP/14/12, January 2014. 
102 IGF-OECD, Limiting the Impact of Excessive Interest Deductions on Mining Revenues, Consultation Draft, 
http://www.oecd.org/tax/beps/limiting-excessive-interest-deductions-discussion-draft.pdf  
103 Tabby Kinder and Emma Agyemang, “It’s a matter of fairness’: squeezing more tax from multinationals,” 
Financial Times, 8 July 2020. https://www.ft.com/content/40cffe27-4126-43f7-9c0e-a7a24b44b9bc 

https://ec.europa.eu/taxation_customs/sites/taxation/files/violet_2.png
http://www.oecd.org/tax/beps/limiting-excessive-interest-deductions-discussion-draft.pdf
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beverage” (£26.5m).104 Assuming that this amount included VAT at 20%, the Savoy would have collected 
£10.2m. Against this, the hotel declared expenditure on “raw materials” of just under £2 million; 
assuming this was a VAT-able expense, the company’s VAT bill would have been reduced by the amount 
of VAT paid, which would have been at most £400,000. The Savoy Ltd also declared “social security” 
expenditures of £1.2m. In other words, the company collected about £11 m in taxes for the UK 
government.  

3.4 Transfer Pricing Rules, the Arm’s Length Principle, and Country by Country Reporting 

Another mechanism by which MNEs have historically limited corporate income tax payments in higher 
tax jurisdictions is by increasing the prices charged by subsidiaries in low tax jurisdictions, thereby 
increasing the stated profits of the subsidiary and reducing the stated profits of the parent entity in the 
high-tax jurisdiction. In an attempt to address this problem, in 2010 the OECD published transfer pricing 
guidelines that emphasized the importance of applying the “arm’s length principle” (ALP), which is 
spelled out in Article 9 of the Model Tax Convention: 

“[Where] conditions are made or imposed between the two [associated] enterprises in their 
commercial or financial relations which differ from those which would be made between 
independent enterprises, then any profits which would, but for those conditions, have accrued 
to one of the enterprises, but, by reason of those conditions have not so accrued, may be 
included in the profits of that enterprise and taxed accordingly.”105 

This ALP is incorporated into the EU’s ATAD in the context of non-distributed income arising from, “non-
genuine arrangements which have been put in place for the essential purpose of obtaining a tax 
advantage.”106 

The EU has sought to clarify the circumstances under which an arrangement shall be seen as “non-
genuine”, noting that “an arrangement or a series thereof shall be regarded as non-genuine to the 
extent that the entity or permanent establishment would not own the assets or would not have 
undertaken the risks which generate all, or part of, its income if it were not controlled by a company 
where the significant people functions, which are relevant to those assets and risks, are carried out and 
are instrumental in generating the controlled company's income.”  

While the rule is clearly well-intentioned it nonetheless raises numerous challenges. In particular, for 
goods and services that are not traded in markets (because they are idiosyncratic and are exchanged 
only within the firm), there will be no market price and it will thus be difficult to ascertain whether or 
not the transfers and the activities that led to them would have been undertaken absent the ownership 
by the entity in question. Meanwhile, a recent study found that jurisdictions that unilaterally introduced 

104 The Savoy Hotel Limited Annual Report and Financial Statements for the Year Ended 31 December 2018. London: 
Companies House. Available at: https://find-and-update.company-
information.service.gov.uk/company/03669255/filing-history 
105 OECD Model Tax Convention, Art. 9; See also, OECD Transfer Pricing Guidelines for Multinational Enterprises 
and Tax Administrations 2017, Paris: Organisation for Economic Cooperation and Development, Chapter 1, B.1, at 
35. https://read.oecd-ilibrary.org/taxation/oecd-transfer-pricing-guidelines-for-multinational-
enterprises-and-tax-administrations-2017_tpg-2017-en#page37
106 ATAD Art. 7(2)(b). 

https://read.oecd-ilibrary.org/taxation/oecd-transfer-pricing-guidelines-for-multinational-enterprises-and-tax-administrations-2017_tpg-2017-en#page37
https://read.oecd-ilibrary.org/taxation/oecd-transfer-pricing-guidelines-for-multinational-enterprises-and-tax-administrations-2017_tpg-2017-en#page37
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transfer pricing rules experienced a significant reduction in investment by MNEs, who appear to have 
shifted their investments to jurisdictions without such rules.107 

In order to improve identification of potential transfer pricing issues and to enhance enforcement of the 
ALP, while overcoming the collective action problem resulting from unilateral implementation of such 
rules, the OECD developed a set of transfer pricing rules and CbCR rules that apply to MNEs with annual 
group revenue of €750 million and above. Under these rules, MNE’s must provide tax authorities with: 

1. “high-level information regarding their global business operations and transfer pricing policies in
a “master file””;

2. “detailed transactional transfer pricing documentation be provided in a “local file” specific to
each country, identifying material related party transactions, the amounts involved in those
transactions, and the company’s analysis of the transfer pricing determinations they have made
with regard to those transactions”; and

3. “a Country-by-Country Report that will provide annually and for each tax jurisdiction in which
they do business the amount of revenue, profit before income tax and income tax paid and
accrued. It also requires MNEs to report their number of employees, stated capital, retained
earnings and tangible assets in each tax jurisdiction. Finally, it requires MNEs to identify each
entity within the group doing business in a particular tax jurisdiction and to provide an
indication of the business activities each entity engages in.”108

Tax authorities then automatically share the CbCR with other tax authorities. Cayman has implemented 
CbCR in accordance with the OECD Model rules, and exchanges CbCR information under multilateral and 
bilateral competent authority agreements. 

A recent analysis of the effect of CbCR using data on 11,000 companies found that “companies with 
CbCR obligation reduce their profit shifting, leading to an increase in effective tax rates by about one 
percentage point relative to the control group.”109 However, the study also found that there was no 
increase in tax payments. The author suggests that: 

“This apparent paradox may be explained by a reduction in economic activity and the use of loss 
carryforwards constituting unintended reactions to CbCR. As an additional unintended effect, I find a 
reduction in the equity ratio of companies in scope of CbCR. This may be driven by the fact that debt 
financing becomes relatively more attractive to companies at higher effective tax rates.” 

3.5 Corporate Redomiciling and Exit Taxes 

Starting in the 1980s, many U.S. businesses have redomiciled in lower tax jurisdictions, either by 
establishing a new entity in the lower-tax jurisdiction and transferring all assets and liabilities to that 

107 Ruud De Mooij and Li Liu, At A Cost: The Real Effects of Transfer Pricing Regulations, Washington, D.C.: 
International Monetary Fund, IMF Working Paper No. 18/168, October 2018. 
https://www.imf.org/en/Publications/WP/Issues/2018/07/23/International-Corporate-Tax-Avoidance-A-Review-
of-the-Channels-Effect-Size-and-Blind-Spots-45999  
108 OECD, Transfer Pricing Documentation and Country-by-Country Reporting. ACTION 13: 2015 Final Report, Paris: 
OECD, 2015. http://www.oecd.org/tax/transfer-pricing-documentation-and-country-by-country-reporting-action-
13-2015-final-report-9789264241480-en.htm
109 Felix Hugger, The Impact of Country-by-Country Reporting on Corporate Tax Avoidance, IFO Working Paper No. 
304, Munich: ifo Institute – Leibniz Institute for Economic Research at the University of Munich, March 2020.  

https://www.imf.org/en/Publications/WP/Issues/2018/07/23/International-Corporate-Tax-Avoidance-A-Review-of-the-Channels-Effect-Size-and-Blind-Spots-45999
https://www.imf.org/en/Publications/WP/Issues/2018/07/23/International-Corporate-Tax-Avoidance-A-Review-of-the-Channels-Effect-Size-and-Blind-Spots-45999
http://www.oecd.org/tax/transfer-pricing-documentation-and-country-by-country-reporting-action-13-2015-final-report-9789264241480-en.htm
http://www.oecd.org/tax/transfer-pricing-documentation-and-country-by-country-reporting-action-13-2015-final-report-9789264241480-en.htm
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entity, or by financing the purchase of the company by a smaller entity in a lower-tax jurisdiction (known 
as a corporate inversion). As the proportion of non-U.S. income of U.S. multinational companies grew 
and U.S. corporate tax on non-U.S. income became a larger burden, the incentives to redomicile 
increased.  

Starting in 2004, the U.S. has passed a series of tax reforms the intention of which was to reduce the 
ability and incentives of U.S. companies to redomicile. These reforms included the imposition of taxes 
on the unrealized capital gains of the redomiciling companies – also known as an “exit tax”.  

Several EU Member States also introduced exit taxes. In Germany, for example, a company had to have 
been tax resident in the jurisdiction for at least 10 years prior to its exit in order to trigger the tax.110 

Under ATAD, all EU Member States are required to introduce exit taxes for all companies that change 
their corporate tax residency or the effective tax residency of their assets, as shown in Figure 3.5. While 
ATAD does not specify the period of tax residency that would trigger the exit tax, Germany has 
interpreted the requirement more conservatively than under its existing regime, specifying a period of 
seven years.111 

While exit taxes clearly reduce the incentives of businesses to redomicile, they likely have other possibly 
adverse effects. Most notably, they may result in additional tax liabilities in the event of a merger or 
acquisition if the merged entity is tax resident in a different jurisdiction. This would reduce the 
incentives for companies based in one jurisdiction to acquire or merge with firms in other jurisdictions. 
Since the potential for merger or acquisition is a motivator for many early stage businesses and for the 
investors in those businesses, this could reduce business formation and raise the cost of capital for start-
ups and young businesses, with knock-on effects for innovation and economic growth.112 

110 Maximilian Haag and Stephan Viskorf, “Germany: Drastic Tightening Of Exit Tax Planned – Draft Of ATAD-
Implementation Act,” Mondaq, 17 January 2020. https://www.mondaq.com/germany/tax-
authorities/884466/drastic-tightening-of-exit-tax-planned-draft-of-atad-implementation-act  
111 Ibid. 
112 Gordon M. Phillips and Alexei Zhdanov, Venture Capital Investments and Merger and Acquisition Activity around 
the World, University of Dartmouth Working Paper, January 29, 2019. 
http://faculty.tuck.dartmouth.edu/images/uploads/faculty/gordon-
phillips/Venture_Capital_Investments_and_Merger_and_Acquisition_Activity_around_the_World.pdf  

https://www.mondaq.com/germany/tax-authorities/884466/drastic-tightening-of-exit-tax-planned-draft-of-atad-implementation-act
https://www.mondaq.com/germany/tax-authorities/884466/drastic-tightening-of-exit-tax-planned-draft-of-atad-implementation-act
http://faculty.tuck.dartmouth.edu/images/uploads/faculty/gordon-phillips/Venture_Capital_Investments_and_Merger_and_Acquisition_Activity_around_the_World.pdf
http://faculty.tuck.dartmouth.edu/images/uploads/faculty/gordon-phillips/Venture_Capital_Investments_and_Merger_and_Acquisition_Activity_around_the_World.pdf
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Figure 3.5 

Source: https://ec.europa.eu/taxation_customs/sites/taxation/files/violet_5.png 

3.6 Conclusions of Section 3 

This section has outlined the main ways MNEs have sought to reduce the amount of taxes they pay 
through the use of entities in low-tax jurisdictions, the responses by governments, and the 
consequences of those responses.  In contrast to those who claim that low-tax jurisdictions such as 
Cayman have induced tax avoidance by facilitating structures such as the “Double Irish,” it would appear 
that these structures were largely an opportunistic response to the tax laws of other jurisdictions. 
Indeed, to the extent that such structures were encouraged by any jurisdictions it was presumably 
those, such as Ireland and the Netherlands, whose economies and government coffers have benefited 
from the presence of those companies and whose governments turned a blind eye to the inconsistency 
between their own definitions of tax residency and those of the jurisdictions in which the hybrid 
structures set up tax residency. As Dhammika Dharmapala has observed: 

“[N]onhaven countries have available a range of powerful tax law instruments to neutralize the 
impact of MNCs’ use of havens. To the extent that it is not due to political dysfunction, their 
failure to deploy these instruments more extensively can be viewed as a deliberate policy 
choice, attributable either to collective action problems among nonhavens or to the possibility 
that in certain circumstances MNCs’ use of havens increases the welfare of nonhaven countries. 
In either case, MNCs’ use of havens is facilitated in crucial respects by the laws of nonhaven 
countries.” 113 

Over the past two decades, governments, both individually and in concert (though the OECD and the 
EU), have implemented various strategies intended to reduce profit and debt shifting. Cayman has 
sought to assist in this process wherever possible, for example by implementing the CRS, TIEAs and 
CbCR.  

113 Dhammika Dharmapala, “Do Multinational Firms use Tax Havens to the Detriment of Other Countries?” 
February 2020.  

https://ec.europa.eu/taxation_customs/sites/taxation/files/violet_5.png
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4. Why Do MNEs Establish Entities in Cayman and How Does This
Affect Other Jurisdictions?

The Hollywood version of an offshore company goes something like this: 

Set up a holding company in Cayman, bill subsidiaries for services at prices such that no profits 
remain in those subsidiaries. Bingo, the company pays no taxes to foreign governments. 

While MNEs domiciled in Cayman take numerous forms, the typical MNE domiciled in Cayman looks 
nothing like this. Indeed, most MNE entities domiciled in Cayman are subsidiaries of MNEs and 
therefore subject to CFC rules, interest limitation rules, transfer pricing rules, anti-hybrid mismatch 
rules, and other BEPS rules that limit the ability of those MNEs to use their Cayman subsidiary to avoid 
domestic taxation.  

MNEs choose to form companies and other entities in Cayman for many legitimate reasons that have 
absolutely nothing to do with tax avoidance. This section discusses a few of the main reasons, including 
the formation of joint ventures (JVs), special purpose vehicles (SPVs), and subsidiary holding companies. 

4.1 Cayman MNE Subsidiary Holding Companies 

As noted in this section 4, CFC rules typically allow for tax deferrals on certain kinds of income, which 
provide flexibility to MNEs to hold assets in Cayman (and other tax neutral jurisdictions). Many MNEs 
have established Cayman subsidiary holding company to enable them to make better use of capital that 
is invested outside their home base.  A primary purpose of such holding companies is to undertake 
treasury functions. Over the past two decades, many MNEs have sought to centralise cash management 
and other treasury functions for subsidiaries across multiple jurisdictions in order to realize benefits 
such as:114 

• Economies of scale: These exist for many reasons not least of which is the ability more
effectively and efficiently to acquire and deploy specialised knowledge and skills.

• Reduction in idle balances: centralising cash management (and distributing cash to subsidiaries
on an “as needed” basis using a netting approach) reduces the amount of cash reserves required
in any individual subsidiary.

• Foreign exchange management: holding cash in a relatively stable currency such as the USD, or
basket of currencies, and using forward markets to hedge fluctuations, can reduce exchange-
related liabilities, which can be especially problematic for subsidiaries based in jurisdictions that
are economically and politically unstable.

• More efficient and effective financial control due to standardisation and improved visibility of
cash positions across subsidiaries.

114 Christian Bartsch, “Factors to consider when centralising cash management,” The Global Treasurer, 10 
September 2019. https://www.theglobaltreasurer.com/2019/09/10/factors-to-consider-when-centralising-cash-
management/; KPMG, The Structure, Role and Location of Financial Treasury Centres: A Process of Evolution, KPMG 
Singapore, 2016. https://assets.kpmg/content/dam/kpmg/pdf/2016/05/sg-The-Structure-Role-and-Location-of-
Financial-Treasury-centres.pdf 

https://www.theglobaltreasurer.com/2019/09/10/factors-to-consider-when-centralising-cash-management/
https://www.theglobaltreasurer.com/2019/09/10/factors-to-consider-when-centralising-cash-management/
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Cayman has become an attractive location for such treasury functions due to its true tax neutrality, 
which enables the establishment of centralised cash management in a way that avoids double taxation 
with minimal transaction costs, as well as other features discussed in Section 1, including its highly 
developed banking sector. 

In addition, Cayman’s flexible and specialized regulatory regime enables more rapid deployment of 
capital to a wide range of projects in other jurisdictions—for example, through the use of segregated 
portfolio companies (see Section 1.3). Moreover, Cayman’s robust common law-based system for 
secured financing is quicker, simpler and more flexible than that in many jurisdictions with statutory 
regimes.115 

4.2 Joint Ventures 

Many companies choose to domicile JVs involving subsidiaries of U.S. companies in Cayman because it 
offers strong investor protections, enables non-US parties to avoid establishing a nexus with the US tax 
system, and is tax neutral. This was the case with a major publicly listed U.S. hotel chain (USCo) that 
during the mid-2000s wished to build and operate a hotel in Venezuela. Because Venezuelan law 
required local participation, USCo was obliged to form a JV with a local company (VenCo). However, 
USCo did not wish to domicile the JV in Venezuela because of concerns regarding the enforceability of 
the agreement under Venezuelan law. Meanwhile, VenCo did not wish to form the JV in the U.S. 
because it would then have a U.S. tax nexus, resulting in reporting and tax obligations in the U.S. The 
two firms agreed to form the JV in Cayman due to its strong investor protections and tax neutrality. The 
basic structure of such a firm can be seen in Figure 4.1.  

In this example, the hotel would pay taxes on profits to the Venezuelan government and pay a dividend 
to the Cayman JV, which would then be divided between USCo and VenCo according to their agreement. 
USCo and VenCo would then pay taxes on their dividends, less any amount deductible for taxes already 
paid by the hotel, according to the local rules in the U.S. and Venezuela, respectively. 

115 Maurant, Taking security over shares in a Cayman Islands exempted company, June 2020, Cayman Islands: 
Maurant.  https://www.mourant.com/file-library/media---2020/taking-security-over-shares-in-a-cayman-islands-
exempted-company-.pdf 
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Figure 4.1: Structure of a JV in Cayman 

4.3 Special Purpose Vehicles 

Establishing an SPV is another reason for domiciling in Cayman. SPVs can take many forms but are 
typically closed-ended vehicles that are used either to raise capital for a specific project, thereby ring- 
fencing the liability associated with the project, or to securitize an existing project in order to raise 
additional capital for other projects. Cayman offers numerous advantages as a jurisdiction for the 
establishment of SPVs, including true tax neutrality and a more flexible legal regime than many onshore 
jurisdictions. Regarding the latter, unlike English companies law, Cayman companies law permits a 
company to finance the acquisition of its shares by a third party as long as the directors are able to 
demonstrate material benefit to the company of such a transaction.116 In addition, unlike US or UK 
companies, Cayman companies with adequate liquidity may redeem shares from the share premium 
account (i.e. paid-in capital over par value), making Cayman redeemable shares closer to a pure debt 
instrument than their UK or US equivalents.117 

These advantages are illustrated in the following examples in the aviation and agriculture sectors: 

116 https://bellrockgroup.com/cayman-spv-asset-finance-management/ 
117 https://www.gov.uk/hmrc-internal-manuals/company-taxation-manual/ctm15205 
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• The airline industry is subject to significant demand variability and has seen numerous
bankruptcies. To limit their debt liabilities (and thereby reduce bankruptcy risk), airlines often
lease rather than own aircraft. Leases are typically of a relatively long-term nature (in part
because of the costs of amortising investments made in fitting out the vehicle for the purposes
specific to the airline). This combination of long-term leases and bankruptcy risk makes aircraft
particularly suitable for SPVs. Meanwhile, Cayman is an attractive jurisdiction for aircraft leasing
SPVs because of the ability for Cayman companies to provide financing for third party
acquisitions of their shares.

• Agricultural production is particularly susceptible to output variability due to unpredictable
weather events, such as droughts and floods, insect infestations, and crop diseases. As a result,
farmers tend to be averse to traditional debt financing, which requires regular interest
payments, with high levels of traditional debt financing creating a bankruptcy risk. One solution
is to establish an SPV that holds the rights to part of the future income stream from a farm or
group of farms and sell shares in that SPV.118 The money thereby obtained can be used by the
farm owner(s) to invest in improvements to the farm and/or to invest in a more diverse and
uncorrelated set of assets (providing a more secure long-term income stream for the farm
owner, protecting the farm owner against unforeseen events). Given the nature of such an SPV,
the ability to redeem shares using funds from the share premium account makes Cayman an
attractive jurisdiction for such an issue. At least one SPV for agricultural asset-backed securities
has been established in Cayman.119

4.4 Do Cayman Resident MNEs Pay No Tax in the Jurisdictions in Which They Operate? 

While the majority of MNEs with a presence in Cayman are subsidiaries, some MNEs are domiciled and 
tax resident in the jurisdiction. A recent report by Taxwatch UK made much of the fact that various 
companies in receipt of COVID-19 related UK government loans were domiciled in offshore jurisdictions 
(including some in Cayman) on the grounds that they have not paid UK taxes.120 In the EU, Margarethe 
Vestager has declared that “It is not acceptable that companies benefiting from public support engage in 
tax avoidance practices involving tax havens.”121 But do Cayman-domiciled MNEs really pay no tax in the 
jurisdictions in which they operate? Consider the two Cayman-domiciled companies identified in the 
Taxwatch UK report, Chanel and Easygroup Holdings: 

118 T. M. Dwyer, R. K. H. Lim and T. Murphy, Advancing the Securitisation of Australian Agriculture: Hybrid Equity. A 
report for the Rural Industries Research and Development Corporation, Barton, ACT: Rural Industries Research and 
Development Corporation. Publication No. 04/055, 2004.  
119 https://bellrockgroup.com/case-studies/ 
120 George Turner, Tax avoidance, bailouts and bribery – The UK government’s Corona Corporate Finance Facility, 
Tax Watch UK, https://www.taxwatchuk.org/ccff_companies/  
121 Aoife White, “Tax-Haven Companies Shouldn’t Get Covid-19 Bailouts, EU Says,” Bloomberg Tax, July 14, 2020. 
Available at: https://news.bloombergtax.com/daily-tax-report-international/tax-haven-companies-shouldnt-get-
covid-19-bailouts-eu-says  
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• Litor Ltd is an MNE domiciled in the Cayman Islands that has 112 subsidiaries in various
jurisdictions.122 Litor owns Chanel and its ultimate beneficiaries are believed to be Alain and
Gerard Wertheimer, who are reported to live in New York and Geneva, respectively.123 Public
records show that Chanel UK paid £33.9 million in tax in 2014, on pretax profits of £147.1
million, an effective tax rate of 24%; and £30.3 million in 2015, on profits of £147 million, an
effective tax rate of 21% (the UK reduced its corporate tax in 2015 from 21% to 20%124).125

Presumably, the other 111 subsidiaries pay corporate tax in their country of domicile. As such, it
would appear that the establishment of Litor in Cayman primarily enables the brothers to avoid
double taxation on profits – a principle strongly supported by both the OECD and the EU.126

• Easygroup Holdings is an MNE domiciled in the Cayman Islands, with a branch office in
Monaco.127  It was established by Sir Stelios Haji-Ioannu, the founder of Easyjet. Easygroup
Holdings owns Easygroup Ltd and 34% of Easyjet PLC.

Easygroup Ltd owns and licenses the Easy family of brands. In 2019, Easygroup declared
operating profits before tax of £1.6m, on which it paid tax of £344,7653.128 It appears that Sir
Stelios donates much of the gross profit from Easygroup to charity. In 2019, the company
reported charitable donations of over £11.6 million. Presumably, much of this went to the
Stelios Philanthropic Foundation, as part of Sir Stelios’s pledge to donate the majority of his
wealth to charity.129 Sir Stelios’s philanthropic endeavors are focused on the less privileged in
the UK, Cyprus and Greece.

Easyjet PLC is a UK publicly listed company that operates low-cost flights throughout Europe. In
2019, it made profits of £430 million before tax and paid tax of £81 million—an effective tax rate
of 18.9% (the main rate of UK corporate tax in 2019 was 19%).130

122 https://www.dnb.com/business-directory/company-
profiles.litor_limited.0cbe319521786b969747ca22f38471e9.html 
123 https://www.bloomberg.com/news/features/2019-08-14/chanel-fortune-charles-heilbronn-manages-money-
for-wertheimers (The Wertheimers inherited their stake in Chanel from their father, Jacques, who in turn inherited 
it from his father, Paul, who originally bought a 70% stake from Coco Chanel and subsequently bought out the 
other owners, including Chanel herself.) 
124 https://www.gov.uk/government/publications/rates-and-allowances-corporation-tax/rates-and-allowances-
corporation-tax 
125 The reason for the effective rate apparently being higher than the main rate is that part of the expenses 
incurred were deemed to be non-deductible. See: Chanel UK Full Accounts, 2016, at p. 20. Available at: 
https://beta.companieshouse.gov.uk/company/00203669/filing-history?page=3  
126 Presumably, the Wertheimers also pay tax in their country of domicile on the income they receive from Litor. 
127 https://easy.com/wp/wp-content/uploads/2018/10/easyGroup_Brand_Manual-1.pdf 
128 Easygroup Ltd Annual Report and Financial Statements for the Year Ended 30 September 2019. 
129 https://stelios.org/ 
130 Easyjet PLC, 2019 Annual Report and Accounts. 
https://corporate.easyjet.com/~/media/Files/E/Easyjet/pdf/investors/results-centre/2019/eas040-annual-report-
2019-web.pdf  

https://www.dnb.com/business-directory/company-profiles.litor_limited.0cbe319521786b969747ca22f38471e9.html
https://www.dnb.com/business-directory/company-profiles.litor_limited.0cbe319521786b969747ca22f38471e9.html
https://www.bloomberg.com/news/features/2019-08-14/chanel-fortune-charles-heilbronn-manages-money-for-wertheimers
https://www.bloomberg.com/news/features/2019-08-14/chanel-fortune-charles-heilbronn-manages-money-for-wertheimers
https://www.gov.uk/government/publications/rates-and-allowances-corporation-tax/rates-and-allowances-corporation-tax
https://www.gov.uk/government/publications/rates-and-allowances-corporation-tax/rates-and-allowances-corporation-tax
https://beta.companieshouse.gov.uk/company/00203669/filing-history?page=3
https://easy.com/wp/wp-content/uploads/2018/10/easyGroup_Brand_Manual-1.pdf
https://stelios.org/
https://corporate.easyjet.com/%7E/media/Files/E/Easyjet/pdf/investors/results-centre/2019/eas040-annual-report-2019-web.pdf
https://corporate.easyjet.com/%7E/media/Files/E/Easyjet/pdf/investors/results-centre/2019/eas040-annual-report-2019-web.pdf
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Based on the publicly available accounts for the various companies held by Easygoup Holdings, it 
would appear that (a) Easygroup Ltd is not charging unreasonable royalties for the use of the 
Easy brand; (b) Easyjet PLC would appear to be paying corporate tax that is consistent with its 
profits, which in turn do not seem to have been understated through related-party debt 
financing or the use of other profit-shifting mechanisms. 

Stelios moved to Monaco with his family as a teenager and he reportedly now has homes in 
Monaco, London and Athens.131 As a resident of Monaco, he would pay no personal income tax. 
Had he structured his businesses in the UK and paid himself a dividend equal to the profits of 
the company, he would not have paid any taxes on those profits. A plausible explanation for Sir 
Stelios’s decision to establish his holding company in Cayman, therefore, is that it would enable 
him to retain profits in the company rather than pay out all the profits in the form of a dividend. 
In other words, for individuals like Sir Stelios, Cayman Islands holding companies offer exactly 
the kind of treasury function discussed earlier.  

It should be stressed that the examples of Chanel and Easygroup Holdings were used precisely because 
they were the two examples of Cayman-domiciled MNEs identified in the Taxwatch UK report. As 
demonstrated, these companies make significant tax contributions in the UK. While their owners may 
not personally pay income tax in the UK because they are not tax-resident there, that would be true for 
the owner of any UK company resident in a foreign jurisdiction.  

4.5 Conclusions of Section 4 

From the foregoing, it is clear that Cayman acts as an important hub for several different kinds of MNE. 
The jurisdiction’s simple, straightforward and transparent tax neutrality, combined with its solid legal 
system, enables the establishment of structures that facilitate investments around the world. Claims 
that such structures result in the avoidance of taxes in the jurisdictions in which they operate are at 
odds with the evidence. Indeed, by facilitating investments that otherwise would not occur Cayman 
enables additional economic activity, including in EU countries. Meanwhile, those activities generate tax 
revenue from numerous sources, including VAT, employment-related taxes, and corporate tax. 

131 https://hellenism.net/famous-greeks/haji-ioannou-stelios/ 

https://hellenism.net/famous-greeks/haji-ioannou-stelios/
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5. The Effects of MNEs Domiciled in Cayman on Other Countries’ Tax
Receipts

Sections 3 and 4 showed that Cayman-resident MNEs facilitate additional economic activity in the EU 
and other OECD jurisdictions, thereby likely increasing total tax revenue. Nonetheless, concerns have 
been raised that tax-neutral jurisdictions such as Cayman lead to a reduction in corporate taxation in 
those other jurisdictions—and that this is economically harmful. Is this true? 

5.1 The Sources of Government Revenue in OECD Countries 

As can be seen in Figure 5.1, the tax base of OECD countries has not changed dramatically in the past 
half century. Indeed, the most significant change has been the increase in social security, which now 
accounts for a substantially larger proportion of all tax revenue than in 1965. However, for all the 
concern raised regarding the alleged erosion of taxes from companies, the amount of government 
revenue obtained from companies as a proportion of GDP has barely changed—indeed it is slightly 
larger today than it was in 1965.  

Source: OECD: https://stats.oecd.org/index.aspx?queryid=78527 

5.2 The Causes of Declining Corporate Income Tax Rates in OECD Countries 

While corporate tax receipts as a proportion of GDP have not changed greatly, corporate tax rates have 
changed significantly. In OECD countries, the headline rate of corporate income tax has been steadily 
declining for forty years, as can be seen in Figure 5.2. While some have blamed “tax havens” for this 
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decline, the evidence suggests that reductions in corporate taxes in the EU seem to have been driven 
largely by competition from lower tax rates of smaller EU economies.132 At the same time, the trend 
towards globalization of production, with factors often sourced and intermediate products 
manufactured in many jurisdictions, has combined with increasingly mobile capital to create an 
environment in which even large jurisdictions must compete for capital in ways that previously would 
not have been conceivable. Indeed, in a sense, large jurisdictions are increasingly facing the same 
pressures to compete for capital as small jurisdictions such as Cayman. 

5.3 The Effects of Declining Corporate Tax Rates 

While declining corporate tax rates evidently have not caused a reduction in government revenue, might 
they have harmed economies in other ways? For example, have they caused a reduction in economic 
growth? 

Numerous studies have analysed the effects of corporate taxes on economic growth. While the results 
of these studies are mixed, this is likely at least in part due to the use in many studies of headline 
statutory tax rates. A more useful measure is the effective tax rate, which takes into account deductions 
and other factors that reduce the amount of corporate tax actually paid by companies. Studies that have 
looked at the relationship between the effective corporate tax paid have found that it is negatively 
correlated with growth.  

In 2008, a team of economists led by Simeon Djankov worked with PWC to investigate the effect of 
corporate taxes on the same standardized mid-size business in 85 different countries. After accounting 
for myriad other factors, the authors found that:  

“The effective corporate tax rate has a large adverse impact on aggregate investment, FDI, and 
entrepreneurial activity. For example, a 10 percent increase in the effective corporate tax rate 
reduces aggregate investment to GDP ratio by 2 percentage points. Corporate tax rates are also 
negatively correlated with growth, and positively correlated with the size of the informal 
economy.”133 

A 2008 study undertaken by a group of OECD economists that analysed the effect of different types of 
tax, found that:  

“Corporate taxes are found to be most harmful for growth, followed by personal income taxes, 
and then consumption taxes. Recurrent taxes on immovable property appear to have the least 
impact. A revenue neutral growth-oriented tax reform would, therefore, be to shift part of the 
revenue base from income taxes to less distortive taxes such as recurrent taxes on immovable 
property or consumption.” 

 
132 Michael P. Devereux and Simon Loretz What do we know about corporate tax competition? Oxford: Oxford 
University Centre for Business Taxation, Working Paper WP 12/29, 2012, noting “Tax competition seems to be 
strongest in the European Union and the accession of the small new Member States has provided a further 
impetus to the downward competition.” 
133 Djankov, Simeon, Tim Ganser, Caralee McLiesh, Rita Ramalho, and Andrei Shleifer “The Effect of Corporate 
Taxes on Investment and Entrepreneurship,” American Economic Journal: Macroeconomics, Vol. 2 (3), 2010, pp. 
31–64. 
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A recent study published in the Journal of Accounting and Economics constructed, “an alternative tax 
rate measure that aggregates cash effective tax rates of listed firms, which reflect not only statutory tax 
rates, but also other features of the tax code, enforcement, and firm’s tax planning.”134 Using that 
alternative measure, the study found, “a strong robust negative relation between country-level effective 
tax rates and future macroeconomic growth.135  

In sum, these and many other similar studies suggest that lowering the effective rate of corporate 
income tax results in increased investment, entrepreneurial activity, and ultimately economic growth. 

5.4 Do Reductions in Corporate Income Tax Rates Lead to a Decline in Government Revenue? 

There is now a rich literature evaluating the effects of reducing corporate income taxes (CITs) on 
government revenue. For example, several studies have looked at the consequences of reducing CITs 
while keeping other tax rates the same. These studies assume, based on the empirical evidence 
discussed in section 3.2, that the increased economic activity resulting from reduced CITs leads to 
additional revenue from those other taxes, as well as some additional revenue from CITs (unless that tax 
is eliminated entirely). While initially total tax revenue tends to fall, over time the higher rates of 
economic growth will reduce that gap—and can even lead to increased net government revenue.  

In 2013, the UK government used a dynamic CGE model to estimate the effects of the reductions in the 
headline rate of corporate tax from 28% to 20%. It found that investment would increase by between 
2.5% and 4.5%, leading to an increase in GDP of between 0.6% and 0.8%, and an increase in average 
household income of between £405 and £515. Meanwhile, the increase in profits, wages and income 
would have the effect of generating additional tax revenue that would offset between 45% and 60% of 
the losses from the reduced rate of corporate tax.136 

Dynamic modelling by the Tax Foundation in the U.S. in 2013 found that even the total elimination of 
corporate taxes would increase GDP and personal incomes by 2%, resulting in a net increase in 
government revenue of about $20 billion.137 

In practice, governments often seek to maintain short-term fiscal neutrality by shifting their tax base 
away from forms of taxation that create more impediments to growth, i.e. corporate and personal 
income tax, to forms of taxation that create fewer impediments to growth, i.e. taxes on consumption 
and property. While such a change may initially be fiscally neutral, over time, rates of economic growth 
will tend to increase, and government revenue will increase at a rate higher than would otherwise have 
been the case.  

134 Terry Shevlin, Lakshmanan Shivakumar, Oktay Urcan, “Macroeconomic effects of corporate tax policy,” Journal 
of Accounting and Economics, Vol. 68 (1), August 2019. Available at: 
https://www.sciencedirect.com/science/article/abs/pii/S0165410119300205 
135 Ibid. 
136 HMRC and Treasury, Analysis of the dynamic effects of Corporation Tax reductions, London: Her Majesty’s 
Revenue and Customs and Her Majesty’s Treasury, December 2013. 
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/263560/406
9_CT_Dynamic_effects_paper_20130312_IW_v2.pdf  
137 Michael Schuyler, Growth Dividend from a Lower Corporate Tax Rate, Washington, DC: Tax Foundation, 2013. 
(Net increase in government revenue estimated to be $18 in 2013 dollars, which accounting for consumer price 
inflation is about $20 billion in 2020 dollars.) 

https://www.sciencedirect.com/science/article/abs/pii/S0165410119300205
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/263560/4069_CT_Dynamic_effects_paper_20130312_IW_v2.pdf
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/263560/4069_CT_Dynamic_effects_paper_20130312_IW_v2.pdf
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For example, when Sweden cut its CIT from 56.6% to 30% in 1991, it largely offset the lost revenue by 
raising additional taxes on capital income and real estate revenue, as well as by broadening the VAT 
base. As expected, CIT initially fell to 1.7% of GDP but by 1995 it had risen to 2.5% of GDP.138  

These results are consistent with the large body of empirical analysis of the broader effect of tax 
increases and decreases, which have almost universally shown that reduced rates of taxation result in 
increased rates of economic growth. For example, a widely cited 2010 study co-authored by Christina 
Romer, who chaired President Obama’s Council of Economic Advisors, evaluated the effects of all major 
tax changes in the U.S. made after WWII and found that a tax cut of 1% of GDP increased GDP by 
between 2.5% and 3% -- and that between 45% and 90% of corporate tax cuts were self-financing.139 
Similarly, a recent study of the macroeconomic effects of tax changes in the EU found that a tax cut of 
1% of GDP results in a cumulative increase in GDP over 5 years of approximately 2% when the tax is 
unanticipated and approximately 0.66% when the tax is anticipated.140  

The results are also consistent with empirical analysis of the effects of changes to the structure of 
taxation, which shows that increases in consumption taxes and VAT have a less detrimental effect on 
growth than increases in CIT, as does the broadening of the tax base through the removal of tax 
deductions and incentives.141 

As Figure 5.2 shows, since 1980, headline corporate income tax rates in the OECD have fallen from an 
unweighted average of over 45% to below 25%. Over the same period, government revenue as a 
proportion of GDP has risen from about 30% to about 35%. Clearly, the decline in CIT rates has not led to 
a fall in government revenue. In part this is likely due to the growth-enhancing effects of lower CIT rates; 
in part, it is due to a shift away from CIT and towards forms of taxation that have a less detrimental 
effect on investment and economic growth. 

 
138 Simeon Djankov, Corporate Tax Cuts: Examining the Record in Other Countries, Washington, D.C.: Peterson 
Institute for International Economics, Policy Brief 17-14, May 2017, at 5. 
https://www.piie.com/system/files/documents/pb17-14.pdf  
139 Christina D. Romer and David H. Romer, “The Macroeconomic Effects of Tax Changes: Estimates Based on a 
New Measure of Fiscal Shocks.” American Economic Review 
140 Wouter van der Wielen, “The macroeconomic effects of tax changes: Evidence using real-time data for the 
European Union,” Economic Modelling,  Vol. 90, August 2020, pp. 302-321. Available at: 
https://www.sciencedirect.com/science/article/pii/S0264999319308296?via%3Dihub  
141 Era Dabla-Norris and Frederico Lima, Macroeconomic Effects of Tax Rate and Base Changes: Evidence from 
Fiscal Consolidations, Washington D.C.: International Monetary Fund, IMF Working Paper WP/18/XX, 2018. 

https://www.piie.com/system/files/documents/pb17-14.pdf
https://www.sciencedirect.com/science/article/pii/S0264999319308296?via%3Dihub


45 

 

 
Source: OECD Statistics database 

5.5 Conclusions of Section 5 

The evidence presented in this section suggests that Cayman and other tax-neutral jurisdictions have 
not caused tax revenues in OECD countries to decline (since they have increased). While corporate tax 
rates have declined, the evidence suggests that in the EU at least these declines have been driven more 
by competition from smaller Member States than from tax neutral jurisdictions.  Moreover, it is likely 
that by reducing the transaction costs associated with establishing tax-neutral CIVs and MNE 
subsidiaries, Cayman and other tax-neutral jurisdictions have contributed to an increase in economic 
activity in the EU and other OECD countries, generating welfare and pension benefits to citizens of those 
countries and also likely increasing government revenue. 
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6. Tax Neutrality in the EU Compared to Cayman – And the Effects on 
Fiscal Revenue 

As noted in section 1, the avoidance of double taxation has been a major focus of concern for the UN, 
OECD and EU. Entities that are tax resident in Cayman avoid double taxation through the simplest, most 
straightforward and most transparent way possible: they do not pay any tax in Cayman. In many other 
jurisdictions, entities are able to achieve tax neutrality by other means. This section discusses those 
alternative arrangements and compares them with the arrangements in Cayman. 

6.1 Tax Neutrality for EU-Resident Companies  

Ten years’ ago, Stefano Micossi and Paola Parascandolo noted in a policy brief of the Centre for 
European Policy Studies: 

“MNEs in the EU are confronted with huge compliance costs in trying to meet the requirements 
of twenty-seven different tax systems and considerable uncertainty as to the correct application 
of the rules. Tax authorities are confronted by similarly intractable problems in verifying the 
proper application of ALP [arms’ length pricing]; conflicting claims on tax bases, double taxation 
and tax loopholes are widespread.”142 

Similar concerns were expressed by the European Commission in a 2011 Communication on Double 
Taxation in the Single Market, in which it noted: 

Double taxation in a cross-border context as a result of inconsistent interaction of different 
domestic tax systems, is a major impediment and a real challenge for the internal market. The 
principle that double taxation resulting from uncoordinated tax policies ought to be removed 
should be a key element of every long-term strategy of the Commission.143 

As noted in section 4, since 2011, considerable efforts have been expended both by the EU Commission 
and by EU Member States to address the problems of double taxation, double non-taxation, ALP, and 
other issues. However, in spite of this work, both headline rates and effective rates of corporate tax in 
the EU vary considerably from one Member State to another, as can been seen in Table 6.1. As a result, 
companies have strong incentives to establish tax residency in a jurisdiction with low effective corporate 
income tax rates. However, problems with double taxation remain, as noted in the preamble to the 
ATAD: 

“Where the application of those rules gives rise to double taxation, taxpayers should receive 
relief through a deduction for the tax paid in another Member State or third country, as the case 

 
142 Stefano Micossi and Paola Parascandolo, “The Taxation of Multinational Enterprises in the European Union:  
Views on the options for an overhaul.” Brussels: Center for European Policy Studies, CEPS Policy Brief No. 203, 
February 2010. Available at: https://www.ceps.eu/wp-
content/uploads/2010/02/PB203%20Micossi%20&%20Parascandolo%20Taxation%20of%20MNEs%20formatted.p
df  
143 European Commission, Communication from the Commission to the European Parliament, the Council and the 
European Economic And Social Committee: Double Taxation in the Single Market, Brussels: European Commission, 
COM(2011) 712 final, 11.11.2011. Available at: https://ec.europa.eu/transparency/regdoc/rep/1/2011/EN/1-2011-
712-EN-F1-1.Pdf  

https://www.ceps.eu/wp-content/uploads/2010/02/PB203%20Micossi%20&%20Parascandolo%20Taxation%20of%20MNEs%20formatted.pdf
https://www.ceps.eu/wp-content/uploads/2010/02/PB203%20Micossi%20&%20Parascandolo%20Taxation%20of%20MNEs%20formatted.pdf
https://www.ceps.eu/wp-content/uploads/2010/02/PB203%20Micossi%20&%20Parascandolo%20Taxation%20of%20MNEs%20formatted.pdf
https://ec.europa.eu/transparency/regdoc/rep/1/2011/EN/1-2011-712-EN-F1-1.Pdf
https://ec.europa.eu/transparency/regdoc/rep/1/2011/EN/1-2011-712-EN-F1-1.Pdf
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may be. Thus, the rules should not only aim to counter tax avoidance practices but also avoid 
creating other obstacles to the market, such as double taxation.”144 

For any company, the decision as to which jurisdiction is most appropriate for tax residency will depend 
in part on the type of business it operates and the main sources of its income. For example, as Table 6.1 
shows, the owners of an IP business might, all other things being equal, choose a Luxembourg entity. 
Meanwhile, the owners of a company with mostly passive income might choose a Polish company, and 
the owners of a company with mostly active income might choose Ireland, Cyprus, or Malta for its 
domicile.  

Table 6.1 Headline and Effective Tax Rates for Various Entities in a Selection of EU Countries. 

Jurisdiction Headline 
rate (2016) 

ETR of company 
with mostly active 

income 

ETR of company with 
mostly passive income 

ETR for 
patent box* 
companies 

UK 20% 12.93% 6.29% 10% 
France 33.3% 22.55% 13.03% NA 
Germany 15% 13.23% 11.71% NA 
Italy 27.5% 17.58% 8.21% NA 
Spain 25% 16.76% 9.19% NA 
Netherlands 25% 16.59% 8.81% 7% 
Denmark 22% 18.89% 17.24% NA 
Sweden 22% 20.1% 17.81% NA 
Luxembourg 21% 15.73% 7.58% 3.85% 
Ireland 25% 10.06% 8.31% 6.25% 
Latvia 15% 12.2% 10.24% NA 
Estonia 20% 17.84% 15.24% NA 
Poland 19% 11.28% 3.76% NA 
Czechia 19% 15.77% 13.67% NA 
Cyprus 12.5% 10.34% 7.74% NA 
Malta** 35% 30.26% 27.86% NA 
Average 22.3% 16.38% 11.67% 6.775% 

Source: Putting Cayman in Context: The Truth About Onshore Taxes, Oxford Economics, October 2019. 

** Malta still operates a discriminatory tax regime, whereby income earned outside Malta may be 
subject to a tax rate as low as 5.25%.145  

Of course, in reality, all other things are not equal. For businesses that are primarily domestic in nature, 
or for businesses that are relatively small, it will often make sense to incorporate locally. Choice of 
jurisdiction really only becomes an issue for larger multinational entities. In those cases, when making 
decisions regarding tax residency, the owners and managers of businesses will take into account many 
other factors, including the protections available to investors under the local corporate law, including 

 
144 Council Directive (EU) 2016/1164 of 12 July 2016 laying down rules against tax avoidance practices that directly 
affect the functioning of the internal market. https://eur-lex.europa.eu/legal-
content/EN/TXT/HTML/?uri=CELEX:32016L1164&from=EN  
145 Supra note 91 and accompanying text.  

https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32016L1164&from=EN
https://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32016L1164&from=EN
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obligations to minority investors, bankruptcy rules, and so on, as well as the enforceability of contracts 
formed in the jurisdiction of the resident entity. 

6.2 The Effect of Tax Treaties on Taxes Withheld from Investors 

Due to mutual tax treaties signed by the 16 EU Member States in the Oxford Economics study—which 
cover 98% of cross-border trading activity between them – investors are able to obtain substantial 
reductions in withholding taxes. As the example for Germany in Table 6.2 shows, for ordinary investors 
in France, Hungary, Italy, Poland, the US, Switzerland and Japan, withholding taxes on portfolio 
dividends are reduced from 25% to 15%. However, for investors (individuals or companies) with 
substantial holdings (typically more than 10% of the stock) in EU countries, the withholding tax is 
eliminated entirely; while for investors from the US and Japan, the withholding tax is reduced to 5%. 
Only for investors from Switzerland is the withholding tax the same as for portfolio dividends. 
Meanwhile, for all investors general interest is untaxed under the tax treaties.  

Table 6.2: Withholding Taxes Applied by German-Resident Companies 

 
Portfolio 
dividends 

Dividends on 
substantial 
holdings 

General 
interest 

Domestic 
withholding 25% 25% 25% 

Rates under treaties 
France 15% 0% 0% 

Hungary 15% 0% 0% 
Italy 15% 0% 0% 

Poland 15% 0% 0% 
US 15% 5% 0% 

Switzerland 15% 15% 0% 
Japan 15% 5% 0% 

Source: Oxford Economics, Putting Cayman in Perspective: The Truth About Onshore Taxes, 2019 

While this example shows that for some investors it is possible to achieve tax neutrality on investments 
in German companies, it also shows just how complex the arrangements are. They create compliance 
issues, with companies required to withhold different amounts of interest from different kinds of 
investors depending on the nature of their holding and their jurisdiction.  However, they also cause 
distortions, not least by incentivising companies to issue debt in preference to equity because interest 
on debt is not subject to tax withholding. 

6.3 Tax Neutrality of Cayman Domiciled MNE Entities – and the Fiscal Effects. 

By comparison with any EU jurisdiction, Cayman offers MNEs a highly effective tax-neutral jurisdiction in 
which to domicile entities. This is particularly true for joint ventures, special purpose vehicles and 
subsidiary holding companies with investments in multiple jurisdictions (see Section 5).  While EU 
companies that own these entities will be subject to taxation on dividends, the ability to retain and 
reinvest profits from the Cayman-resident entity offers potentially significant advantages, leading to 
higher rates of investment, which on average will lead to more growth. Ultimately, much of these 
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benefits accrue to citizens in the country in which the parent company is tax resident, both through 
investments made by that firm and through taxes paid on its dividends.  

6.4 Tax Neutrality for EU-Resident CIVs 

As noted above, the EU recognizes the need to avoid double taxation. It also specifically recognizes the 
harmful effects of double taxation of CIVs. In the preamble to the ATAD, the EU notes:  

“Considering that it would result in the need to cover a broader range of national taxes, it is not 
desirable to extend the scope of this Directive to types of entities which are not subject to 
corporate tax in a Member State; that is, in particular, transparent entities.”146 

Oxford Economics evaluated the various means by which EU member states enable CIVs to achieve tax 
neutrality. The study focused on CIVs in four member states, Ireland, Luxembourg, the Netherlands, and 
the UK. These states have specifically established regimes that are designed to be tax neutral for at least 
some types of CIVs, so that as far as possible investors are treated for tax purposes as though they had 
invested in the underlying assets directly—and are thus not subject to double taxation. Table 6.3 
provides a summary: 

Table 6.3: Tax Neutrality of European CIVs 

Member 
state* 

CIV tax regime 

Effective 
corporate 

income tax 
exemption? 

Neutrality 
technique 

Treaty 
benefits? 

Withholding 
tax on fund 

distributions? 
Net asset 

taxes? 

Ireland 

Regulated funds 
in corporate form 

Yes (for non- 
Irish resident 

investors) 

Income 
exemption 

Potentially 
yes 

No (for non- 
Irish resident 

investors) 
No 

Luxembourg 

Regulated funds 
in corporate form Yes 

Income 
exemption 

Potentially 
yes No 

Yes (annual 
subscription 

tax) 

Netherlands Exempt income 
institution 

Yes Full 
exemption 

No No No 

Netherlands Fiscal investment 
institution 

Yes 0% CIT rate Potentially 
yes 

Yes (but 
credited 
against 
income) 

No 

UK 

Open-ended 
investment 
companies 

Yes 

Participation 
exemption 

and dividend 
deduction 

Potentially 
yes 

No No 

Source: Oxford Economics, Putting Cayman in Perspective: The Truth About Onshore Taxes, 2019 

146 ATAD, supra note 144. 
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As can be seen, the extent of tax neutrality often varies depending on the type of fund vehicle, the 
domicile of investors, and the means by which neutrality is achieved. Such limitations inevitably cause 
frictions, which can take various forms. For example, Irish companies that are regulated funds must 
account for and withhold taxes on investments made by Irish residents. Some of such funds might 
simply choose not to accept investments from Irish investors, but that creates further complications, 
especially if the funds accept investments from feeder funds.  

6.5 Tax Neutrality of Cayman-Resident CIVs Compared with the EU 

By contrast with the mechanisms for achieving tax neutrality in the EU, Cayman offers a much more 
straightforward and low-cost approach: it levies no corporate taxes or capital gains taxes. As such, 
Cayman resident CIVs are not subject to taxation regardless of their legal form. 

Moreover, as noted in section 2, Cayman-resident CIVs have strong investor protections arising from the 
laws that are derived from English common law and from legislation that has been specifically 
developed to ensure that funds are well governed, but not burdened by unnecessary regulatory 
restrictions. 

Given Cayman’s simple, straightforward and transparent tax neutrality, combined with robust investor 
protections and specialized regulatory framework, it is no surprise that about 80% of the world’s hedge 
funds are resident in Cayman.147 

 

6.6 Conclusions of Section 6 

Compared with the EU, Cayman offers a simpler, more straightforward and far more transparent means 
of achieving tax neutrality for a range of entities than does the EU. By offering a cost effective way to 
enable entities to avoid double and triple taxation, while ensuring through its TIEAs and other 
agreements that information on those entities is reported to the tax authorities in other jurisdictions, 
Cayman thus facilitates greater levels of economic activity in the EU and elsewhere than would 
otherwise be the case. 

7. Are Investments Made through Cayman-Resident Entities Reducing 
Corporate Income Tax in Less-Developed Countries? 

Aside from claims that Cayman-resident entities reduce tax revenues in the EU and other OECD 
jurisdictions, an oft-repeated objection is that it reduces tax revenues in less-developed countries. For 
example, the UN Conference on Trade and Development—UNCTAD—asserted in 2015 that US$ 450 bn 
in profit was being shifted from less-developed countries to offshore financial centres each year, 
resulting in tax losses of US$100 billion.148  

If these claims were valid, they would be truly troubling, but are they? For the claims to be at least 
prima facie valid requires two conditions must hold: first, that in the absence of offshore financial 

 
147 Financial Stability Board, Global Monitoring Report on Non-Bank Financial Intermediation 2019, 19 January 
2020, at p. 17. https://www.fsb.org/wp-content/uploads/P190120.pdf  
148 UNCTAD, World Investment Report 2015, New York: United Nations, at pp. 200-201. 

https://www.fsb.org/wp-content/uploads/P190120.pdf
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centres, the same investments made through those centres would instead have been made directly; 
and, second, that those direct investments would NOT have been subject to any profit shifting. These 
are, to put it mildly, implausible assumptions. They ignore the realities faced by many businesses in less 
developed countries, which suffer from, among other things: 

• political instability and associated risks of arbitrary, politically motivated expropriation;149

• poorly defined property rights, which reduces the incentive to reinvest profits and can limit
access to credit; and150

• difficulties enforcing contracts, which reduces the availability – and raises the cost – of all
finance.151

Because of the adverse investment environment in less developed countries, in 2007 UNCTAD actually 
recommended the use of “alternative financing mechanisms” for investments relating to the production 
of goods for export, such as cut flowers.152 Indeed, as Figure 7.1 demonstrates, UNCTAD explicitly 
advocated the use of offshore entities to facilitate with-recourse discounting as a means of funding 
activities in less-developed countries (using the example of just such a mechanism that had been used in 
Zambia).153  

149 Ari Aisen and Francisco José Veiga, “How Does Political Instability Affect Economic Growth?” European Journal 
of Political Economy, Vol.  29(1), February 2013, pp. 151-167 
150 Simon Johnson, John McMillan and Christopher Woodruff,  “Property Rights and Finance,” The American 
Economic Review, Vol. 92, No. 5 (Dec., 2002), pp. 1335-1356; Andrea Moro, Daniela Maresch, and Annalisa 
Ferrando, Creditor protection, judicial enforcement and credit access, Frankfurt: European Central Bank, ECB 
Working Paper No. 1829, July 2015. 
151 Moro et al., supra note 150; Mark Heil, “Finance and Productivity: A Literature Review,” Journal of Economic 
Surveys, Vol 32 (4), November 2018.  
152 UNCTAD Secretariat, Leveraging Offshore Financing to Expand African Non-Traditional Exports: The Case of the 
Horticultural Sector (new case studies). New York: United Nations, 2007. 
153 Ibid. 
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Figure 7.1 Use of Offshore Collection Accounts to Promote Investment in Less Developed Countries 

Source: UNCTAD 2007 

Meanwhile, as Figure 7.2 shows, UNCTAD also advocated the use of offshore SPVs as a means of 
providing post-shipment finance in Zimbabwe due to the inability of farmers to obtain bank financing.154 

154 Ibid. 
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Figure 7.2: Use of Offshore SPV for Financing Exports from Less-Developed Countries 

 
Source: UNCTAD 2007 

A key reason for using a Cayman-resident entity as a conduit is that doing so offers far greater 
transparency and investor protection than would be available domestically in less-developed countries. 
However, Cayman also offers other advantages. Notably, as discussed previously, Cayman enables: 

1. pooling of assets in a tax neutral environment – thereby avoiding double or triple taxation – and 
2. investment structures that are more adaptive than in many onshore jurisdictions, due in part to 

flexible regulation. 

As a result, Cayman and other tax-neutral financial centres almost certainly increase the amount of 
investment in less-developed countries. Cayman, in particular, is ideally suited to act as a conduit for 
investing in less-developed countries through joint ventures and special purpose vehicles. Indeed, 
Cayman-resident entities have been used as conduits for many public-private-partnerships in less-
developed countries, which have enabled a significant increase in investment in infrastructure—such as 
energy, telecommunications, transport, water and sanitation—which is crucial to sustainable 
development.155 Because these investments involve private sector partners, they require clearly defined 

 
155 Judith E. Tyson, International financial centres and development finance, London: Overseas Development 
Institute, January 2019 
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revenue streams, which tends to make them more sustainable than typical government aid-funded 
development projects. 

For these reasons, Dr Judith Tyson of the London-based Overseas Development Institute estimates that 
tax neutral financial centres, including Cayman, enable approximately $1.6 trillion in additional 
investments in less-developed countries every year, generating about $400 billion in profits that are 
taxable domestically in those countries – leading to an increase in tax revenue to less-developed country 
governments of about $100 bn/year. In other words, UNCTAD has its numbers (set out at the beginning 
of this section 7) essentially backwards. 

It is noteworthy that, in 2015 alone, the World Bank’s private finance arm, the International Finance 
Corporation, invested approximately $400 million in ten different Cayman investment vehicles that 
supported high-impact projects, such as infrastructure and agriculture, in at least 24 less-developed 
countries.156 

Ironically, CFC rules and other regulations designed to reduce profit shifting likely impede investment in 
less-developed countries. Indeed, it has been observed that when the U.S. first introduced rules limiting 
the types of CFC income on which taxes could be deferred, in 1962, the intention was not to reduce 
investment in less developed countries, but just two years later it was clear that the U.S. nonetheless 
had done so.157  

 

 

  

 
156 Ibid. 
157 William D. Popkin, “Less Developed Countries and the Revenue Act of 1962,” Indiana Law Journal, Vol. 40(1), 
1964, 1-19. 
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8. What Would Be the Effect of Limiting the Ability of Investors to Make
Investments through CIVs and MNEs Based in Cayman?

Based on all of the foregoing, it is clear that domiciling CIVs and certain kinds of MNEs in Cayman has 
significant advantages for investors, for the businesses in which they invest, for the economies of the 
jurisdictions in which they are invested, and for the governments of those jurisdictions.  

The world is now more interlinked economically than at any time in history. As Figure 8.1 shows, globally 
trade in goods and services grew from an average of under 30% of GDP in 1970 to approximately 60% in 
2018.  

Source: World Bank, World Development Indicators 

Meanwhile, for the EU, trade grew from around 40% to around 90% over the same period and as Figure 
8.2 shows, growth in exports is strongly correlated with increases in per-capita income. Moreover, 
numerous detailed econometric studies have found that this relationship is not merely coincidental: the 
evidence suggests that higher levels of trade lead to more rapid growth in income per capita.158 A key 
driver of this relationship is the effect of trade on productivity: more open trade results in greater 
competition, which leads to increased specialization and innovation, which results in higher levels of 
total factor productivity.159 

158 Jeffrey A. Frankel and David Romer, “Does Trade Cause Growth?” The American Economic Review, Vol. 89 (3), 
June 1999, pp. 379-399; Alberto F. Ades, Edward L. Glaeser, “Evidence on Growth, Increasing Returns, and the 
Extent of the Market.” The Quarterly Journal of Economics, Volume 114 (3), August 1999, pp. 1025–1045; 
159 Francisco Alcalá and Antonio Ciccone, “Trade and Productivity,” The Quarterly Journal of Economics, Vol. 119 (2) 
May 2004, pp. 613-646;  
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Figure 8.2 

Source: OurWorldInData: https://ourworldindata.org/grapher/growth-of-income-and-trade 

8.1 The Importance of Cayman as a Jurisdiction for Well Governed Financial Intermediaries 

Underpinning the growth in both trade and innovation is access to and effective allocation of capital. 
Financial intermediaries play a very important part in this: they increase access by facilitating the 
pooling of investors’ capital; they select and monitor the performance of investments; and they improve 
corporate governance.160 

As noted in section 6, Cayman has become the domicile of choice for a large proportion of the world’s 
hedge funds. It is also domicile of choice for a significant proportion of private equity firms and it is 
home to many joint ventures, SPVs and other entities that facilitate investments of various kinds in 
countries around the world. In other words, Cayman facilitates a significant amount of very important 
kinds of financial intermediation, which translates into increased access to and effective allocation of 
capital. That, in turn, leads to more investment in innovation and better management of companies. Put 
simply, Cayman is a major engine of world growth. 

160 Thorsten Beck, Ross Levine, and Norman Loayza, “Finance and the sources of growth,” Journal of Financial 
Economics, Vol. 58, 2000, pp. 261-300. "Financial intermediaries exert a large, positive impact on total factor 
productivity growth, which feeds through to overall GDP growth.” 

https://ourworldindata.org/grapher/growth-of-income-and-trade
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The decision to domicile these entities in Cayman is based on many factors. As has been emphasised 
throughout this paper, of primary importance are excellent governance, laws, legal system, regulatory 
framework, deep expertise, proximity to the U.S. and connections to markets around the world. 
However, of equal importance is Cayman’s tax neutrality. Indeed, as noted in section 6, its simple and 
transparent tax neutrality is a primary factor differentiating Cayman from the EU. Unlike EU Member 
States, Cayman does not distort investments by taxing corporate income or capital gains. 

The EU recognizes the importance of these factors, as it notes in a 2018 European Commission 
Discussion paper on the Platform on Tax Good Governance: 

Many different factors determine where a company chooses to invest, and finding the right 
balance can be delicate and complex. These factors include strong institutions, good 
infrastructure, skilled and educated workforces and the rule of law. Taxation policy is simply 
another factor, and its importance for the company will vary depending on the type of 
investment and the degree of competition in that market.161 

The EU also recognizes the adverse consequences of distortions created by taxes, as noted in a 2017 
report from the European Commission:  

By changing the return on investment projects, taxation alters investment behaviour. In 
particular, productive investment is affected by effective tax rates. Effective rates depend not 
only on the statutory corporate income tax (CIT) rate, but also on elements that jointly 
determine the size of the tax base, such as asset-specific depreciation allowances, investment 
tax credits, interest deductibility. 

Finally, the issue of access to finance is especially relevant for young innovative firms, which 
could depend on alternative sources of financing that are less used in the EU in comparison to 
other advanced economies.  

Well-designed corporate income tax systems are of paramount importance in order to minimise 
investment distortions and increase competitiveness. Complexity in the tax system is to be 
considered an additional barrier to investment for businesses, including foreign investors.162 

Since Cayman has no corporation tax, capital gains tax, or personal income tax, it avoids entirely all 
these problems. It thereby facilitates access to capital in a highly cost-effective way. 

161 European Commission, Discussion paper for the Platform on Tax Good Governance, Meeting of 12 September 
2018. Brussels: European Commission. DOC: Platform/37/2018/EN. 
https://ec.europa.eu/taxation_customs/sites/taxation/files/document_of_com_competitiveness_and_taxation_d
ocx_en.pdf  
162 European Commission, Investment in the EU Member States: An Analysis of Drivers and Barriers, Brussels: 
European Commission Directorate General for Economic and Financial Affairs, Institutional Paper 062, October 
2017. Available at: https://ec.europa.eu/info/publications/economic-and-financial-affairs-publications_en  

https://ec.europa.eu/taxation_customs/sites/taxation/files/document_of_com_competitiveness_and_taxation_docx_en.pdf
https://ec.europa.eu/taxation_customs/sites/taxation/files/document_of_com_competitiveness_and_taxation_docx_en.pdf
https://ec.europa.eu/info/publications/economic-and-financial-affairs-publications_en
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8.2 Consequences of Discouraging the Use of Cayman Resident Entities 

A recent study considered the consequences of a change in the U.S. tax code that limited the ability of 
U.S. companies to shift profits to Puerto Rico.163 The study found that “Firms affected by the policy 
responded by reducing investment and domestic employment.” These effects were stronger in some 
locations than others due to the existence of networks of profit-shifting firms. The authors note that 
“More exposed local labor markets experienced declines in employment, income, and home values and 
saw increases in government transfers.” The authors issue a caution that “Policy proposals that limit 
profit shifting should therefore consider effects on economic activity in addition to tax revenue.” 

This advice should apply doubly and triply to policies that are ostensibly aimed at reducing profit shifting 
but which have the effect of discouraging companies from establishing entities in a well-governed, tax 
neutral jurisdiction such as Cayman. The consequences of doing so could be dramatic. Among other 
things: 

• businesses in many jurisdictions reliant on joint ventures and SPVs based in Cayman would
suffer;

• the cost of capital would rise, leading to lower levels of investment and reduced rates of
innovation; and

• rates of economic growth would fall, unemployment would rise, and fewer people would escape
from poverty.

While these effects would be felt worldwide, they would likely be felt more strongly in less developed 
countries. 

8.3 Conclusions of the Section and the Study 

In this section, we have seen that trade and investment are engines of innovation and growth. 
Underpinning both are effective institutions: good governance (especially, political stability and the rule 
of law), a high-quality legal system that protects owners of assets, and effective and adaptive legislation 
and regulation. As we discussed in Section 1, Cayman has all of these and it also has true tax neutrality 
and a deep pool of global expertise, which in combination have made it an attractive, cost-effective 
jurisdiction to domicile various types of entity, including  CIVs and MNEs. Indeed, Cayman is now 
recognized as a leading global financial centre. 

Of particular importance is Cayman’s role as domicile to mutual funds, including about 80% of all hedge 
funds. These funds make major investments across the world, including in the EU, as demonstrated by 
the example, given in Section 2, of IFM GIF’s billions of dollars of investments in infrastructure in the EU. 
Many of these investments quite literally facilitate trade, through the improvements they have made 
possible in port facilities and roads. They also generate revenue for governments from tariffs and taxes; 
in the case of DCT Gdansk—just one of IFM GIF’s assets—about $2 billion per year.  

In spite of the evident benefits that Cayman entities generate in the EU and jurisdictions around the 
world, Cayman continues to be accused of facilitating tax avoidance and thereby reducing the amounts 

163 Juan Carlos Suarez Serrato, Unintended Consequences of Eliminating Tax Havens, NBER Working Paper 24850, 
December 2019. 



of tax other governments raise. Yet, as Section 5 shows, there is no evidence that Cayman-domiciled 
MNEs adversely affect EU tax receipts.  

Moreover, as is clear from Section 4, there is little evidence that MNEs use Cayman-resident entities for 
tax avoidance. Ironically, even the Cayman-domiciled companies accused of such behaviour in a recent 
Tax Watch UK report actually pay significant amounts of tax in the UK and presumably also in other 
countries in which they operate.  

The evidence suggests that MNE’s use Cayman entities primarily to pool funds in joint ventures or hold 
funds so that they can be deployed swiftly as opportunities arise—essentially a treasury function. Doing 
so enables MNE’s to increase their returns on investment, which benefits both the economies in which 
they operate and the economies in which their headquarters are domiciled.  

Cayman and other tax neutral financial centres also facilitate the provision of trillions of dollars of 
funding to infrastructure and other projects in less developed countries. While some detractors, such as 
UNCTAD, claim that such financing mechanisms deprive the governments of less developed countries of 
tax revenue, studies from the Overseas Development Institute suggest that the opposite is the case: by 
facilitating economic activity that otherwise would not happen, the use of tax neutral jurisdictions both 
increases economic activity and increases domestic tax revenue in less developed countries– to the tune 
of hundreds of billions of dollars per year. Moreover, as documented in Section 7, UNCTAD has actually 
advocated for the use of precisely such structures—because they enable countries with poor institutions 
to benefit from jurisdictions with good institutions, such as Cayman. 

To the extent that governments are concerned about the erosion of their tax base and the shifting of 
profits to low-tax jurisdictions, they have many mechanisms available to them to limit such behaviour—
and over the past two decades they have increasingly implemented such mechanisms. As discussed in 
Section 3, Cayman has co-operated fully with this effort, being an early adopter of tax information 
exchange agreements, CRS, and other elements of the OECD’s BEPS project. 

A key reason that both CIVs and MNEs choose to domicile in Cayman rather than the EU is that Cayman 
offers true tax neutrality at minimal cost. By contrast, as Section 6 shows, EU jurisdictions are at best 
able to facilitate a facsimile of tax neutrality through the use of special structures and double taxation 
treaties; moreover, these special structures are highly limiting and come with additional costs. 

In sum, Cayman is an honest and responsible partner that improves access to capital in the U.S., E.U. 
and other jurisdictions. Attempting to limit the ability of CIVs and MNEs to domicile in Cayman would 
almost certainly reduce the availability of capital and increase its cost, thereby undermining trade, 
investment, innovation, and economic growth, as well as reducing government revenue, to the 
detriment of all. 
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