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Cayman Finance 

 

Cayman Finance is the association of the financial services industry of the Cayman Islands, an 

Overseas Territory under the jurisdiction and sovereignty of the United Kingdom. As a premier 

global tax neutral financial hub efficiently connecting law abiding users and providers of 

investment capital and financing around the world, the Cayman Islands financial services industry 

have been recognised for decades as strong partners with other leading jurisdictions and 

industries in promoting transparency to combat corruption, money- laundering, terrorism 

financing and tax evasion. Cayman Finance submits below its comments on the proposed 

approach outlined in the public Consultation Document (“GloBE”) - Pillar Two.  

 

Key observations 

 

➢ The Pillar 2 proposals should not be rushed through without due consideration of their 

economic impact and without a broad, inclusive consensus.  

 

➢ There is no such thing as a ‘right’ corporate income tax rate. Imposing a global minimum 

corporate tax rate would likely be arbitrary and politically driven. 

 

➢ All jurisdictions have a common interest in ensuring fair tax competition. 

 

➢ Addressing ineffective transfer pricing and controlled foreign company rules would likely 

prove more effective and less economically disruptive than imposing a minimum level of 

corporate income tax. 

 

➢ Jurisdictions that comply with the internationally accepted standards of good tax governance, 

including economic substance and transparency, should not be penalized for choosing 

alternative revenue raising mechanisms, without causing harm to the tax base of other 

countries. 

 

➢ Any global proposals must apply equally to all jurisdictions and regimes, and include 

mechanisms for jurisdictions to demonstrate compliance with any new standards, and 

sufficient time for transition regimes or new legislation and/or administrative processes to be 

put in place to comply.  

  

➢ Tax neutral jurisdictions play a key enabling role in the efficient allocation of capital that 

benefit both OECD and developing nations, and can be an important partner in implementing 

global tax rules appropriate to the digitalized world economy.   

 

➢ There is a global consensus that tax sovereignty is non-negotiable, and every country has the 

right to determine the appropriate tax system for itself. 

 

Given the particular economic policy issues raised by the Pillar 2 proposals for tax neutral 

jurisdictions such as the Cayman Islands as well as the early stages of the development of those 

proposals, this submission provides broader comments than those specifically canvassed in the 

Consultation Document. However, Paragraph 11 of the Consultation Document identifies three 

areas where the OECD requests specific comment. Without prejudice to Cayman Finance’s 

important broader comments in this submission, our comments on these three areas are provided 

in the box below and where relevant expanded on in the numbered paragraphs referred to.  
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a) the use of financial accounts 

as a starting point for the tax 

base determination as well as 

different mechanisms to address 

timing differences; 

Cayman Finance takes the view that the use of financial 

accounts as a starting point for base determination would 

be an appropriate approach that recognizes the legitimate 

economic policy choice of a jurisdiction to adopt 

comprehensive direct tax systems or no direct tax (NDT) 

systems. A balance will need to be struck between 

minimizing adjustments in order to reduce the compliance 

and administration burden and ensuring that the result 

represents a true and fair view of the profitability of the 

business concerned.   

  

b) the level of blending under 

the GloBE proposal that is the 

extent to which an MNE can 

combine high-tax and low-tax 

income from different sources 

taking into account the relevant 

taxes on such income in 

determining the effective 

(blended) tax rate on such 

income; and 

Cayman Finance considers that blending must be done on a 

worldwide basis. This will not only ensure a level playing 

field as between jurisdictions such as the Cayman Islands 

that are compliant with the international standards of good 

tax governance and those operating comprehensive direct 

tax systems, but also help minimize the resulting compliance 

and administration burden.  

 

 See our detailed submission at paragraphs  36-38.  

  

c) experience with and views on 

carve-outs and thresholds 

considered as part of the GloBE 

proposal. 

The Cayman Islands operates a no direct tax system that is 

tax neutral, thus helping to mitigate both economic and 

juridical double taxation. This neutrality will be disrupted if 

the Pillar 2 rules are applied across the board. Just as it is 

common practice to provide special treatment for pension 

funds and the like in order to mitigate economic double 

taxation, so should tax neutral jurisdictions such as the 

Cayman Islands that comply with the international tax good 

governance standards be excluded from the harmful effects 

of Pillar 2. Cayman Finance also sees a need to limit the 

possible negative spillover effects of the Pillar 2 proposals 

and to therefore ensure they only impact the large MNEs 

that have led to the proposals being made. A carve out, 

based on the EUR 750m also applied under the country-by -

country reporting rules would seem to achieve the best 

balance between that aim and tax certainty.  

 

 

 

General introduction  

 

1. Cayman Finance welcomes the opportunity to respond to the OECD Secretariat’s public 

consultation on their Global Anti-Base Erosion Proposal (“GloBE”) – Pillar 2. The Pillar 2 

proposal represents a fundamental shift away from how international tax policy has hitherto 

been formulated and could have far-reaching and potentially damaging consequences for 

economies such as the Cayman Islands that have built their economic framework around tax 

neutrality and transparency. See Annex I for a comprehensive analysis of the Cayman 

Island’s compliance with international standards for transparency. 
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2. Cayman Finance supports efforts to update existing international tax rules to ensure they are 

effective, clear and sustainable. Indeed, any new tax measures should be stress tested against 

internationally accepted principles, notwithstanding the tensions that exist between these 

principles. Appropriate mechanisms should be put in place for jurisdictions to demonstrate 

that their rules are consistent with any revised international standards. Any new standards 

should also allow an appropriate window for jurisdictions to bring their legislation and 

administrative regulations into compliance and for tax administrations to be prepared to apply 

the new rules. 

 

3. That said, it is important that, in the haste to find a solution to problems that have not been 

conclusively identified based on principles that have not been clearly defined, internationally 

operating businesses are not harmed and that investment structures are not disincentivized. 

Neither of these consequences would be good for economic growth or public welfare. It is 

equally important in developing the existing rules that the end result respects countries’ 

sovereign right to set their own tax rates, is neutral towards business and investment, is 

equally applied to all jurisdictions and regimes, and achieves a balanced, level playing field 

as between the competing interests of different countries. Cayman Finance considers the 

statement in the January Policy Note that the OECD/Inclusive Framework “were mindful of 

the need to ensure a level playing field between all jurisdictions; large or small, developed or 

developing”1 to be a commitment for fair treatment. 

 

4. Of equal concern is that any such fundamental changes to the international tax rules should 

have wide support within the Inclusive Framework, and not be limited to a narrow group of 

countries whose interests are not representative of the whole. Anything short of this would 

likely have serious practical implications, including risks of double taxation, not to mention 

the questionable legitimacy of such a result. In this respect Cayman Finance is concerned by 

reports of statements made on behalf of the OECD that the Pillar 2 proposal could be viable 

with just two (sic) participating countries2.  

 

5. With these considerations in mind, Cayman Finance looks forward to working with the 

OECD and members of the Inclusive Framework by sharing its research and participating in 

the ongoing debate. The proposals raise particular economic policy issues for tax neutral 

jurisdictions such as the Cayman Islands that go beyond the specific design issues targeted in 

the consultation. The comments below reflect these broader implications. 

 

Consultation and review process 

 

6. The perceived inadequacy of the initiatives to date to address the question of base erosion and 

profit shifting and that have led to the current proposals under BEPS Action 1, is at least in 

part due to the failure to appreciate the significance of the digitalization of the economy on 

the existing international tax rules. This failure is in turn partly due to the extreme speed with 

which the initiatives were pushed through and the limited time given to assess their impact. 

While recognizing the need for action to prevent the proliferation of uncoordinated unilateral 

actions, Cayman Finance is concerned that the extremely ‘ambitious’ timeline for pushing 

through the Pillar 2 (and Pillar 1) proposals may lead to a similar failure to achieve its goals, 

 
1 Addressing the Tax Challenges of the Digitalisation of the Economy – Policy Note, Inclusive Framework, January 

2019. 
2 Statements made by Pascal Saint-Amans, director of the OECD’s Centre for Tax Policy and Administration, on 

October 17, 2019, reported by MNE Tax.com. 
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as well as unintended and perhaps irreparable damage to multinational businesses and 

economies alike. 

 

7. Cayman Finance notes that substance was included as a key factor in identifying a harmful 

preferential regime in the 2015 report on BEPS Action 5. A regime that meets the zero- or 

nominal-tax gateway criterion would be considered potentially harmful if it does not satisfy 

the substance requirement. The substance requirement was also re-introduced for zero- and 

nominal-tax jurisdictions in 2018. With the creation of the Inclusive Framework (“IF) on 

BEPS in 2016, the BEPS action 5 peer review3 process was extended to all the countries in 

the IF and to “jurisdictions of relevance”.4  

 

8. It is not clear to Cayman Finance whether the Forum on Harmful Tax Practices (FHTP) 

continues to carry out transparency and information exchange reviews in respect of zero- and 

nominal-tax jurisdictions as the OECD has indicated that the global forum’s transparency and 

information exchange standards are not necessarily the same as those applied by the FHTP. It 

is however noted that from 2018 the FHTP restarted reviews of the jurisdictions in respect of 

substance requirements. The substance criterion for preferential regimes was adapted for the 

review of zero- and nominal-tax jurisdictions and peer reviews are carried out by the FHTP 

on behalf of the inclusive framework. 

 

9. Cayman Finance is aware that impact assessments are being carried out at OECD/Inclusive 

Framework and EU levels but would urge that these are reviewed not just from the 

perspective of individual jurisdictions but from a truly inclusive perspective where the need 

for a balanced outcome and level playing field are given due consideration. In that context, 

Cayman Finance has some concern regarding the proposed process whereby an early 

agreement is envisaged on the “key elements” leaving the technical details to be worked out 

later, even though its political and economic significance is bound up in the technical details.  

 

10. Cayman Finance is also concerned that by following this process, agreement will be reached 

on the basis of insufficient understanding of the implications, with ‘no going back’ once those 

details emerge. More generally, Cayman Finance questions whether it is appropriate to deal 

with Pillar 2 in the context of the digitalized economy, and the proposals under consideration 

in the Pillar 1 Consultation. While there is clearly some degree of overlap, linking the two in 

this way might be seen as somewhat opportunist. 

 

What have tax neutral jurisdictions such as the Cayman Islands already done to ensure a 

level international tax playing field? 

 

11. The OECD/IF extended the substantial activities factor for identifying harmful preferential 

regimes to zero and nominal tax jurisdictions in 20185. Shortly before this, on 5 December 

2017, the EU published its list of non-cooperative jurisdictions for tax purposes6. That 

 
3 Peer reviews relating to transparency and information exchange are carried out by the global forum in respect of both 

zero-tax and non-zero-tax jurisdictions that are the members of the global forum.   
4 These being jurisdictions outside the inclusive framework that are considered relevant in the context of the BEPS 

minimum standards. Peer reviews are carried out under BEPS Action 5 for these using the same criteria as for inclusive 

framework members and the results of the peer reviews are reported.  
5 “Resumption of Application of Substantial Activities Factor to No or Only Nominal Tax Jurisdictions, BEPS Action 

5”, OECD (2018). 
6 “The EU List of Non-Cooperative Jurisdictions for Tax Purposes,” 15429/17, Council of the European Union. The 

European Commission recommended in 2012 that EU Member States should assess the tax systems of third countries 

based on tax good governance standards. These standards combined the Code of Conduct criteria with guidelines on 

transparency and exchange of information. 
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process was initiated through requests for commitments from in scope jurisdictions in 

January 2017.7  Insofar as both actions addressed zero and nominal tax jurisdictions, such as 

the Cayman Islands, the clear intention in both cases was to ensure a level playing field 

between jurisdictions operating a generic zero or nominal (or low) tax and comprehensive tax 

jurisdictions. It should be noted that it has long been acknowledged at both OECD and EU 

levels, that tax competition arising from different tax rates is not in and of itself harmful8. Tax 

competition may be harmful only if combined with other elements such as ring fencing, lack 

of transparency or insufficient economic substance.  

 

12. These actions called for the introduction of detailed ‘economic substance’ regulations that 

have to be complied with by businesses carrying out relevant activities in those jurisdictions, 

including extensive monitoring and enforcement measures, coupled with applicable 

information exchange obligations for regulatory authorities. In the case of the EU’s initiative, 

the measures to be applied by zero and nominal tax jurisdictions went even further than the 

OECD’s economic substance criteria. In effect, those measures should mirror those applying 

within the EU to limit tax competition between Member States themselves. Specifically, 

these called for the application by analogy of the criteria in the EU’s Code of Conduct on 

Business Taxation on harmful tax competition. The EU measures also called for compliance 

with OECD initiatives on tax transparency and BEPS anti-tax avoidance measures. 

 

13. Cayman Finance notes that the EU blacklisting process used updated tax good governance 

criteria, including consideration of transparency, zero tax, and the possibility of facilitating 

“offshore structures or arrangements aimed at attracting profits which do not reflect real 

economic activity in the jurisdiction”. The EU is also understood to be in the process of 

revising or expanding its criteria for reviewing third country preferential regimes, in 

particular regarding beneficial ownership and implementation of BEPS minimum standards. 
Cooperative jurisdictions such as the Cayman Islands may now be considered to be on the 

same level as EU Member States in terms of their compliance with international standards of 

tax competition and transparency. Indeed, the conventional use of the terms “onshore” and 

“offshore” to distinguish between jurisdictions with a comprehensive direct tax system and 

those such as the Cayman Islands which have made a sovereign choice to have a no direct tax 

(NDT) system,9 should now be considered redundant where the same or equivalent rules 

apply and are complied with.  

 

14. The Cayman Islands does not need to enter into tax treaties as there is no risk of double 

taxation or conflict of taxing rights, owing to its policy of tax neutrality. For administrative 

issues, the Cayman Islands has in place numerous bilateral tax information exchange 

agreements (TIEAs) and is covered by the Multilateral Convention on Mutual Administrative 

Assistance in Tax Matters through extension by the UK.  It engages in the automatic 

exchange of tax data, sharing tax information with more than 100 other countries. The 

Cayman Islands has also adopted the US FATCA requirements and the OECD’s Common 

Reporting Standard for the automatic reporting of financial information for accounts 

 
7 The screening and listing of noncooperative tax jurisdictions was carried out in 2017 by the EU’s Code of Conduct 

Group, based on the tax good governance criteria as updated to reflect developments in transparency and information 

exchange at the global level and in the BEPS action plan. The screening resulted in a “blacklist” of noncooperative 

jurisdictions and a “grey list” of jurisdictions that made commitments to comply within a defined period. 
8 See, e.g. “Resumption of Application of Substantial Activities Factor to No or Only Nominal Tax Jurisdictions, BEPS 

Action 5”; OECD  (2018), para. 20; "Criteria and process leading to the establishment of the EU list of non-cooperative 

jurisdictions for tax purposes", 6325/17, Council of the European Union, (2017), Annex II, para. 3. 
9OECD terminology of “zero and nominal tax jurisdictions” does not seem to recognize that some countries have 

decided to use indirect tax or charges to meet public revenue needs; these are abbreviated as NDT jurisdictions. 
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maintained in the Cayman Islands. The Cayman Islands complied with the EU Savings Tax 

Directive to report interest paid to EU beneficial owners to the respective EU competent 

authority since 2005 up until the Directive was discontinued.  

 

15. A verified ownership regime established by the Cayman Islands over 15 years ago requires 

companies established in the Cayman Islands to use a licensed and regulated Cayman Islands 

corporate service provider for company formation. The information contained in the 

ownership regime is collected and verified by the licensed and regulated Cayman Islands 

corporate service providers in line with the anti-money laundering and know-your-customer 

(KYC) laws and regulations.  The information contained in the ownership regime is used as a 

basis for the current enhanced information exchange arrangements between the Cayman 

Islands and the UK. 

 

16. Recognizing the importance of transparency and the elimination of harmful distortions to the 

location of business activity, the Cayman Islands has taken significant steps to align its 

regulatory framework with the OECD and EU criteria, including introduction of an Economic 

Substance Law with effect from 1 January 2019. This new law implemented the 

commitments made following concerns raised by the EU. The Economic Substance Law 

requires all relevant entities (generally all entities except investment funds and entities held 

by them) carrying on relevant activities (defined very broadly) to ensure that a level of 

operational substance is maintained that is consistent with the income-generating activities 

performed by the entity.  

 

17. Guidelines on the Economic Substance Law were issued on 22 February 2019; these have 

been updated in August 2019 and are being updated further at present. The guidelines outline 

the level of substance required in terms of income derived, operating expenditure and the 

number of employees required; and they set out what is considered a sufficient physical 

presence in terms of place of business, plant and equipment and property. Non-compliance 

may result in fines or in the non-compliant entity being struck off the register. This process 

evidences the determination of the Cayman Islands government to not only engage in the 

global dialogue but also to take the necessary measures to ensure its regulatory infrastructure 

is in line – and stays in line - with global standards, notwithstanding the considerable 

administrative burden this places on the responsible authorities.     

 

18. In July 2019 a peer review was carried out to examine the domestic legal framework of the 

Cayman Islands including the economic substance legislation under BEPS Action 5. The 

conclusion of the peer review report was that the Cayman Islands tax regime was not harmful 

and met all the economic substance requirements. 

 

19. The OECD’s global forum in 2017 concluded that the Cayman Islands were largely 

compliant with the global standard on transparency and on the exchange of information. This 

is the same rating given to G20 countries like the UK, Germany, Canada and Australia. This 

rating is the second highest of a six-category rating (Compliant, Largely Compliant, 

Provisionally Largely Compliant, Partially Compliant, Provisionally Partially Compliant and 

Non-Compliant). 

 

20.  Many of these steps were taken even before the EU and OECD actions had taken shape. In 

March 2009 the Cayman Islands made arrangements to provide access to direct tax 

information assistance for 20 countries. The Cayman Islands had already signed eight 

bilateral tax information exchange agreements (TIEAs) including agreements with the Nordic 

countries. In June 2009 the Cayman Islands signed a double tax agreement with the UK 
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providing for the exchange of tax information in line with OECD standards10, and in August 

2009 a TIEA was signed with New Zealand. There are now TIEAs in place with more than 

30 countries. 

 

21.  The aim of the economic substance conditions was clearly to bring the economic framework 

in zero and nominal tax jurisdictions into line with the overarching BEPS principle that 

“profits are taxed where economic activities take place and value is created”11. This was 

formulated in the commitment letters as follows: “The absence of legal substance 

requirements… increases the risk that profits registered in a jurisdiction are not 

commensurate with economic activities and substantial presence”.  

 

22. Having taken the abovementioned steps to align itself with the OECD/Inclusive Framework 

and EU criteria to ensure a level playing field in terms of international tax competition, 

combined with its existing framework of transparency and neutrality, Cayman Finance is 

disappointed to see that the ‘problems’ have not been resolved to the full satisfaction of 

certain governments. Changing the goal posts at this stage may at best be seen as premature 

and at worst as going against the principles of good faith and cooperation that have hitherto 

informed this process.  

 

Why the Pillar 2 proposals should respect economic substance 

 

23. In contrast to the fundamental importance attached to the role of substance under the 

abovementioned initiatives, the Pillar 2 proposals express a clear preference for the rules to 

apply irrespective of economic substance. In the context of the need for substance based 

carve-outs the Consultation Document states that “such carve-outs would undermine the 

policy intent and effectiveness of the proposal”. Not only does this appear to go against the 

stated intent of the BEPS project as a whole, but it also undermines the efforts made by the 

Cayman Islands and other NDT jurisdictions to comply with the OECD and EU standards on 

combating harmful tax competition.  

 

24. The stated policy intent of the Pillar 2 proposal lies in the perceived inadequacy of current 

international tax rules to address the digitalized economy and, in particular, the role of 

intangible assets and other “highly mobile income producing factors which still can be shifted 

into low-tax environments”12. It is precisely that kind of issue that the newly introduced 

economic substance regulations in the Cayman Islands (see paragraphs 11-22 below) are 

designed to address. Cayman Finance therefore considers that the policy intent of the Pillar 2 

proposal should accommodate carve-outs where there are appropriate levels of economic 

substance, and is concerned that by moving beyond digital and other forms of highly mobile 

income producing factors, the proposals would lead to undesirable overkill. As a related 

observation, the EU is understood to be conducting an assessment of the compatibility of the 

Pillar 2 proposals with EU law. This is expected to include an assessment of the relevance of 

substance in the design of those proposals.  

 

Are the Pillar 2 proposals targeting the right problem? 

 

 
10 The UK agreement was concluded as a DTA at the request of the UK; in substance, it performs the same function as 

a TIEA. 
11 OECD/G20 Base Erosion and Profit Shifting Project Explanatory Statement (2015). 
12 See footnote 2. 
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25. Insofar as the challenges to the current international tax rules go further than just the 

digitalization of the economy13, it may be argued that the main concerns lie with the 

inadequacy of current rules such as transfer pricing (even post BEPS actions 8-10), CFC and 

(at least as regards Pillar 1) nexus rules. The OECD seems to acknowledge this when it states 

that the Pillar 2 proposals do “not tolerate that a modest level of substance can result in an 

allocation of a substantial amount of intangible and risk related returns to group entities that 

pay no or very little tax”14. Cayman Finance considers that if the transfer pricing and CFC 

rules are inadequate to deal with profit shifting to NDT jurisdictions or special regimes15, 

despite the presence of economic substance, then those rules are equally ill equipped to deal 

with profit shifting between higher tax jurisdictions where tax arbitrage would still be 

possible even under the Pillar 2 proposals (see paragraphs 27-28 below).  

 

26. Cayman Finance recommends that the Inclusive Framework seek a solution that addresses the 

deficiencies in the existing rules directly. This is not the place to go into further detail, but 

Cayman Finance would note that the proposals currently being considered under Pillar 1 

already contemplate introducing a degree of formulaic transfer pricing methodology. 

 

There is no ‘right’ minimum tax rate 

 

27. It seems that the idea of harmful tax competition is being reframed so as to legitimize 

competition between two jurisdictions having tax rates of, say between 10% and 20% 

respectively, but to outlaw such competition between two jurisdictions having tax rates of, 

say between 0% and 10%. Notwithstanding the fact that for all four jurisdictions the choice of 

tax rate or indeed the imposition of a tax on income, may well be driven by equally valid 

economic policy considerations. That would also ignore the fact that the maximum difference 

in tax rate under each scenario is the same: 10%.  

 

28. The truth is that every country, large or small, whether it operates a comprehensive direct tax 

system or applies a generic no/low tax rate, will take into account the impact of its tax rate on 

inbound investment. It is no coincidence that the US corporate income tax rate was reduced 

to 21% in order to attract and retain business investment into the USA. Ultimately there is no 

right or wrong tax rate. The choice of tax rate for a given country is ultimately a political one 

driven by a multitude of economic and social factors. It seems likely that the choice of a 

minimum tax rate under the Pillar 2 proposals will be equally driven by political 

considerations whereby the outcome can only be described as arbitrary. Ostracizing 

jurisdictions such as the Cayman Islands, that have chosen to adopt a zero or nominal tax 

system, in line with its own sovereign policy choices, does not seem to reflect a desire to 

achieve a level playing field.  

 

Why Pillar 2 proposals should respect tax sovereignty of all countries 

 

29. At a general level it may be questioned whether implementation of the Pillar 2 proposals 

would deprive countries of their sovereign right to set their own tax rates, or indeed, the 

 
13 Paragraph 91 of the OECD Consultation Document (February 2019) indicates that Pillar 2 addresses “the remaining 

BEPS challenges linked to the digitalising economy, where the relative importance of intangible assets as profit drivers 

makes highly digitalised business ideally placed to avail themselves of such planning structures, but it goes even further 

and addresses these challenges more broadly”. The January 2019 Policy note (para. 1.1) added that “These challenges 

included risks remaining after BEPS for highly mobile income producing factors”. 
14 Paragraph 91 of the OECD Consultation Document (February 2019). 
15 This refers generally to incentives, concessionary or ringfenced regimes that exempt/reduce regular taxes for a range 

of desired industries or transactions in jurisdictions with a corporate income tax system. 
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ability to adopt alternative means of raising government revenue. Even within a closely 

integrated economic community such as the European Union, it may be observed that the 

principle of national sovereignty over direct taxing rights is of fundamental and overriding 

importance. All the more reason, one might think, to ensure that the current proposals do not 

come into conflict with this principle given the considerably looser political structure of the 

Inclusive Framework. 

 

30. The Consultation Document issued in February 2019 stated that the Pillar 2 proposal “is 

intended to respect the sovereign right of each jurisdiction to set its own tax rates, but 

reinforces tax sovereignty of all countries to “tax back” profits where other countries have not 

sufficiently exercised their primary taxing rights”16. The first part of this statement may, 

strictly speaking be correct; indeed, Pillar 2 does not actually prevent countries adopting no 

or low taxes. Practically speaking however, it is clearly misleading since the whole object of 

Pillar 2 is to deter countries from taxing below a certain rate. Notwithstanding the sophistry 

behind the statement, it does contain an element of truth. Tax sovereignty is ultimately a 

question of balance. This can be seen in the traditional conflict between source and residence 

states’ taxing rights and the internationally accepted solutions to that conflict – such as the 

permanent establishment concept – aimed at balancing those competing interests. Cayman 

Finance considers that a similar balance should be found under the Pillar 2 proposals based 

on the presence of economic substance, or safeguards such as regulatory control and 

supervision of financial service providers in accordance with global standards. 

 

31. A related concern arises regarding the impact of the Pillar 2 proposals on tax incentives 

offered by comprehensive direct tax jurisdictions. The OECD’s Programme of Work 

specifically mentions the possibility of excluding regimes compliant with the standards of 

BEPS action 5 in this context17. Such regimes are, by definition, derogations from the regular 

tax rules applying in a comprehensive direct tax jurisdiction, but the impact of the Pillar 2 

proposals on the ability to offer them is no different in principle than the impact would be in a 

NDT jurisdiction hosting business activities of a similar nature. In both cases the necessary 

local economic substance is ensured, either by way of the nexus rules under BEPS action 5 or 

under the equivalent economic substance rules in NDT jurisdictions. Given the level playing 

field established by the OECD in the context of BEPS action 5 as between comprehensive 

direct tax jurisdictions offering special tax regimes and NDT jurisdictions, there is no 

convincing reason not also to treat them equally in this context. The justification for 

excluding such activities from the Pillar 2 proposals would therefore be the same in both 

cases. In fact, the justification for not applying the rules in the case of a NDT jurisdiction 

such as the Cayman Islands is even stronger given that such generic rules do not discriminate 

between different types of economic activity and are thus less likely to lead to economic 

distortions. In short, the Cayman Islands does not ‘cherry-pick’ potential business 

investments by offering special tax incentives such as patent boxes but offers a generic tax 

neutral environment to business generally.  

 

Pillar 2 should preserve tax neutral environments for collective investment vehicles 

 

32. A consequence of having chosen not to impose tax on income is that the Cayman Islands can 

offer a completely tax neutral environment for locating collective investment vehicles (CIV) 

and similar arrangements for facilitating cross-border capital aggregation and its 

 
16 Addressing the Tax Challenges of the Digitalisation of the Economy, OECD, February 2019. 
17 Programme of Work to Develop a Consensus Solution to the Tax Challenges Arising from the Digitalisation of the 

Economy, OECD/G20, May 2019. 
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redeployment in economies around the world. Whatever the jurisdiction and its chosen tax 

system, such arrangements can only operate on the basis that little or no taxation is incurred 

at the aggregation level so that investors are as nearly as possible in the same position as they 

would be had they invested directly in the underlying investments. Otherwise, collective 

investment would be penalised, which would be harmful economically. In effect, the 

interposition of an aggregation and redeployment entity in a tax neutral jurisdiction 

effectively reduces the risk of economic double taxation.   

 

33. The location of a CIV in a tax neutral location does not lead to tax leakage provided the 

investors are taxable in their jurisdiction of residence and there is adequate transparency, i.e. 

information exchange, towards the jurisdictions in question. Without such tax neutrality the 

cost of global investment would be significantly increased, in particular as a result of 

unrelieved double taxation, with corresponding negative consequences for international 

capital investment flows. It should be emphasised that the end result is no different from that 

obtained in comprehensive direct tax jurisdictions. The chief difference is that a jurisdiction 

such as the Cayman Islands can achieve that result simply by way of its tax system, without 

needing to adopt the complex and roundabout rules typically adopted by comparable direct 

tax jurisdictions. For example, CIVs located in other international fund locations such as 

USA, Ireland, and Luxembourg are also tax neutral. See further paragraphs 39-42 below.  

 

34. In this context, the Pillar 2 measures should, as is generally also the case under controlled 

foreign company (CFC) rules, be reserved for the kind of situation where investors are 

considered to be engaged in tax avoidance. It is no coincidence that regulated investment 

funds and the like are specifically excluded from the EU’s own CFC rules in the EU Anti-Tax 

Avoidance Directive18. The Consultation Document itself acknowledges the need to respect 

transparent entities so as to avoid the economic double taxation that would arise if such 

entities were taxed in addition to their investors19. Provided the appropriate regulatory control 

and supervision and transparency arrangements consistent with international standards are in 

place Cayman Finance believes it would be misplaced to impose an across the board 

(minimum) tax on such vehicles. 

 

35. In this respect there is a convergence between the interests of comprehensive direct tax 

jurisdictions and NDT jurisdictions. For example, just as it would not make sense to subject a 

French pension fund or a German investment fund to a ‘top up’ tax under the Pillar 2 

proposals, so it would not make sense to apply those proposals to a Cayman Islands 

investment fund. 

 

Blending 

 

36. The Consultation Document specifically addresses the issue of ‘blending’ of tax rates, in 

particular whether this should be done on a narrow or broad basis. Cayman Finance’s base 

position is that business activities complying with the new economic substance rules should 

per se be excluded from the scope of the Pillar 2 rules. However, as a matter of principle, 

Cayman Finance believes that where the rules do apply, the fairest approach would be to 

allow blending on a broad worldwide basis, i.e. as between jurisdictions. A simple example 

may suffice. Suppose a multinational has a subsidiary in a jurisdiction with a comprehensive 

direct tax system that carries on two activities, one taxed at the regular corporate income tax 

rate and the other at a low rate, for example under a patent box regime. With blending just at 

 
18 Council Directive 2016/1164. 
19 Pillar 2 Consultation Document para. 3.4. 
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entity level, the two rates would be averaged out, thus potentially removing the low taxed 

activity from the scope of Pillar 2. There seems no difference in principle or logic between 

that situation and the situation where the patent box activities are carried out in a jurisdiction 

that provides a generic tax rate benefit, subject to compliance with the economic substance 

regulations. To allow the one and not the other would seem a perverse result and would lead 

to unjustifiable economic distortions.  

 

37. At a more general level it should also be noted that to require per entity or even per 

transaction computation of the effective tax rate is likely to prove more complex to design as 

well as being significantly more burdensome for taxpayers to comply with and for tax 

authorities to administer. This cannot be an intended outcome of these proposals. It might be 

noted in this context that the US has traditionally applied a worldwide basis for the 

application of its foreign tax credit rules and, more recently, applies its GILTI rules on a 

similar basis.  

 

38. We further submit that where an MNE’s group is in excess of the minimum effective tax rate 

or where US GILTI or similar measures apply, then GloBE provisions should not apply. 

 

The role of tax neutral jurisdictions in the evolving architecture of international tax rules 

 

39. Tax neutral jurisdictions such as the Cayman Islands compete for internationally mobile 

capital in a globalized economy on a level playing field along with jurisdictions operating 

comprehensive direct tax regimes. This is achieved by full transparency combined with 

across the board low or zero tax rates; it is simply one route to tax neutrality. On the other 

hand, EU member governments have developed complex—and often considerably less 

transparent—mechanisms to achieve the same objective.20  

 

40. Tax neutrality is a fundamental principle of free market economics which essentially says that 

investors should not make decisions solely on the basis of tax consequences. Tax neutrality is 

therefore key to efficient financial flows around the world and for optimal allocation of 

limited capital. The UN estimates the gap in financing to achieve the Sustainable 

Development Goals (SDGs) to be around $2.5 trillion per year, and recognizes that this needs 

to be mobilized from the private sector. The international tax policy framework should 

recognize the role of tax neutral jurisdictions in providing choice for investment vehicles in 

jurisdictions that provide efficient financial services and legal certainty. 

 

41. Ensuring worldwide tax neutrality for CIVs by preventing economic double taxation will also 

benefit OECD countries.  Virtually all mature economies face challenges from aging 

populations, higher social costs as people live longer and social safety nets that must be 

financed from reduced contributions/lower tax rates. It is recognized that private provision 

must supplement state retirement benefits in most developed countries. A global tax 

architecture that ensures the highest post tax return for pensioners in OECD countries and 

efficient allocation of capital is a win-win for the global economy.   

 

42. Integration of global supply and consumption chains, technological innovations and more 

recently, digitization of the economy has fundamentally changed perceptions of economic 

value creation and challenged the assumptions inherent in the design of the current 

 
20 In fact, the EU is growing more and more concerned about such complex maneuvers, as evidenced by its Council 

Directive 2011/16, known as DAC6. The directive requires detailed reporting of cross-border tax arrangements, with 

the aim of achieving transparency in the complex structures facilitated by tax treaties. 
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international tax rules. Tax neutral jurisdictions, in addition to their role in ensuring efficient 

allocation of capital, can be valuable partners in tax administration for comprehensive direct 

tax jurisdictions, especially in financial services, e-commerce and evolving areas such as 

digital currencies and data services. Cayman Finance firmly believes that countries such as 

the Cayman Islands can be a leader amongst such countries where their concerns and 

economic policies are taken into account in the evolving design of the global tax regime. 

 

Summary and Conclusions  

 

43. Cayman Finance supports  efforts to update existing international tax rules to ensure they are 

effective, clear and sustainable. However, the Pillar 2 proposal represents a fundamental shift 

away from how international tax policy has hitherto been formulated and could have far-

reaching and potentially damaging consequences for economies such as the Cayman Islands 

that have built their economic framework around tax neutrality and transparency.  

 

44. In light of their importance for the global economy as a whole and their potential 

disproportional impact on individual economies such as the Cayman Islands, these proposals 

should be given due and proper consideration and applied equally to all jurisdictions and 

regimes. They should not be adopted without a broad, inclusive consensus, an appropriate 

transition period, and mechanisms to allow jurisdictions to demonstrate compliance with any 

new standards. 

 

45. Cayman Finance recognises that all jurisdictions have a common interest in ensuring fair tax 

competition. However, tax competition arising from different tax rates is not in and of itself 

harmful, as acknowledged at both OECD and EU levels. Tax competition may be harmful 

only if combined with other elements such as ring fencing, lack of transparency or 

insufficient economic substance. The Cayman Islands has responded in a cooperative manner 

to ensure the effective implementation of the new international standards, including economic 

substance regulations. The Cayman Islands is now fully aligned with the OECD/Inclusive 

Framework and EU criteria to ensure a level playing field in terms of international tax 

competition.    

 

46. If the Pillar 2 proposals were to be implemented without taking into account compliance with 

the new standards on harmful tax competition, in particular economic substance, this would 

not only conflict with the underlying rationale of the BEPS project, but also undermine the 

considerable efforts taken by jurisdictions such as the Cayman Islands to comply with such 

standards.  

 

47. Cayman Finance considers that work is needed to address the inadequacy of current rules 

such as transfer pricing, CFC and nexus rules, to deal with profit shifting between all 

jurisdictions rather than targeting jurisdictions with NDT rates. The Pillar 2 proposals will do 

nothing to stop tax rate arbitrage as between jurisdictions with tax rates above the minimum. 

Addressing deficiencies in such existing rules would likely prove more effective and less 

economically disruptive than imposing a minimum level of corporate income tax. 

 

48. There is no such thing as a ‘right’ corporate income tax rate. Every country will take into 

account the impact of its tax rate on inbound investment. Cayman Finance is concerned that 

the choice of a minimum tax rate under the Pillar 2 proposals will be driven by political 

considerations whereby the outcome can only be described as arbitrary. Jurisdictions that 

comply with the internationally accepted standards of good tax governance, including 

economic substance and transparency, should not be penalized for choosing alternative 



14 

 

revenue raising mechanisms, without causing harm to the tax base of other countries. 

 

49. Given the economic importance for both OECD and developing nations of ensuring a tax 

neutral environment for locating collective investment vehicles and similar arrangements for 

facilitating cross-border aggregation and deployment of capital, it would be misplaced to 

impose an across the board (minimum) tax on such vehicles where the international standards 

of tax good governance are in place and complied with. 

 

50. There is a global consensus that tax sovereignty is non-negotiable, and every country has the 

right to determine the appropriate tax system for itself. If such fundamental rights are to be 

compromised in any way, Cayman Finance strongly believes that a balance should be struck 

between the objectives behind the Pillar 2 proposals and the presence of economic substance 

or equivalent safeguards. This also implies that insofar as tax benefits, such as nexus 

compliant incentives, are excluded from the effects of the Pillar 2 proposals for 

comprehensive direct tax jurisdictions, the same should apply in NDT jurisdictions that are 

equally compliant with international standards on tax competition and neutrality. 

 

51. Cayman Finance appreciates the opportunity to comment on this important initiative and will 

support the work of the Inclusive Framework in the design of a global tax regime that 

provides transparency and certainty. As there is much heat and not enough corresponding 

light in the discussion of the role that tax neutral jurisdictions play in the global economy, 

Cayman Finance is undertaking detailed research including impact analysis. Cayman Finance 

will share its research on these areas and put forward specific, workable proposals on ways in 

which tax neutral jurisdictions can play a constructive role in the design of the evolving 

global tax infrastructure.  

 

 

  



 
 

Annex I 

 

The following chart shows how a few select International Financial Centres such as the Cayman Islands, Bermuda, Jersey and Guernsey compare with one another, 

and the G20 countries in terms of compliance with international agreements and standards for transparency. This list is hereafter referred to as the “G20 Plus”. The 

Cayman Islands has also built a reputation for transparency by meeting or exceeding globally accepted standards for transparency and cross border cooperation 

with law enforcement. As the chart below shows, the Cayman Islands has adopted at least as many global standards for transparency and cross-border cooperation 

as any G20 country - and more, when agreements specific to International Financial Centres (IFCs) and UK Overseas Territories are included. The Cayman Islands 

has been delivering on its prior commitments to cooperate with the EU as well as the OECD as one of the 130-plus member jurisdictions in the BEPS Inclusive 

Framework. That has included advancing legislation to meet an evolving global business framework in compliance with OECD global standards. 

 

  KY21 BM GG JE AR AU BR CA CN FR DE IN ID IT JP MX RU SA ZA KR TR UK US 

The Inclusive 
Framework On 
BEPS 

√ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √  √ √ √ 

Mutual Legal 
Assistance Treaty 
(MLAT) with the 
USA 

√ √   √ √ √ √  √ √ √  √ √ √ √  √ √ √ √  

Tax Information 
Exchange 
Agreement with the 
USA 

√  √ √                    

FATCA Model 1 
Intergovernmental 
Agreement with the 
USA 

√  √ √  √ √ √ √ √ √ √  √  √  √ √ √ √ √  

US FATCA 
Implementation 

√ √ √ √  √ √ √ √ √ √ √  √ √ √  √ √ √ √ √  

OECD Common 
Reporting Standard 
(CRS) 

√ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √  √ √  

OECD Anti-Bribery 
Convention 

√    √  √         √ √    √   

EU Savings 
Directive 

√  √ √ O O O O O √ √ O O √ O O O O O O O √  

UK-led initiative for 
sharing beneficial 
ownership 
information 

√ √  √ √  √   √ √   √  √      √  

OECD approval of 
transparency 
standards 
[Determined to be 'In 
place', 'In place, but', 

√ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √  √ √ √ 

 
21 Country abbreviations follow country codes at ISO 3166 
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'Compliant', 'Largely 
Compliant' on all 
factors) 

1988 CoE/OECD 
Convention / 
Amending Protocol 

√ √ √ √ √ √ √ √  √  √ √ √ √ √ √ √ √   √ √ 

UN Convention 
against Corruption 

√(*)  √ √ √ √ √ √ √ √ √ √ √ √  √ √ √ √ √ √ √ √ 

UN Drug Convention 
1988 

√ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √  √  √ √ √ 

UN International 
Convention for the 
Suppression of the 
Financing of 
Terrorism 

 √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ √ 

UN Convention 
Against 
Transnational 
Organized Crime 

√ √   √ √ √ √ √ √ √ √ √ √  √ √ √ √ √ √ √ √ 

FIU Member of 
Egmont Group 

√ √ √ √ √ √ √ √  √ √ √ √ √ √ √ √ √ √  √ √ √ 

OECD Global Forum 
on Transparency 
and Exchange of 
Information for Tax 
Purposes - Member 

√ √ √ √ √ √ √ √ √ √ √ √  √ √ √ √ √ √  √ √ √ 

The Group of 
International 
Finance Centre 
Supervisors 
(GIFCS) 

√ √ √ √ O O O O O O O O O O O O O O O O O O  

Group of 
International 
Insurance Centre 
Supervisors (GIICS) 

√ √ √ √ O O O O O O O O O O O O O O O O O O  

Convention of 1 July 
1985 on the Law 
Applicable to Trusts 
and on their 
Recognition ['Hague 
Convention'] 

 √ √ √  √  √      √        √  

 

 
√ country a 

signatory/member  

 
O treaty/agreement does not 

apply 

       

 

 

 


